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“NEWELL ON EJECTMENT. 


The Law and Practice as they now exist in the American States for the 
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Just Issued. 


It is ten years since any attempt has been made to gather and systematize the Laws of Building Associa- 
tions in the United States. The principles of these societies have in this time undergone the change and addition 
incident to the great increase in their number and the multiplication of their interests—these ten years have been 
in a large sense formativ e years. 


BUILDING ASSOCIATIONS. 


sy CHARLES N. THOMPSON, gives the law as it is at py a the Union, and tabulates the 
statutes of all the States on the subject. 419, 


The author has taken great pains in the arrangement of the be. Bq) Toate %% a subject of increasing 
complexity, and to make a text book useful to the lawyer and to the « Ta “th Building Associa 
tions. Their origin, development, organization and internal gover nment, tr. on »sults are dwelt 


upon at length and practically. 
A FULL SET OF FORMS 


is given for or. ganization and government, bonds, loans, transfers, insurance, etc. These forms are chosen from 
among those now in use among the various leading societies throughout the entire U nion, and are applicable in 


all States. Altogether, 
THOMPSON ON BUILDING ASSOCIATIONS 


‘s the completest as well as the latest law book and manual on the subject now on the market. 


One Volume, Cloth, $2.50 net; Sheep, $3.00 net. 


CALLAGHAN & COMPANY, 
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THE BEST LAWYER’S TOOL IN EQUITY CAUSES! 


BEACH 
MODERN EQUITY JURISPRUDENCE. 


COMMENTARIES ON MODERN EQUITY JURISPRUDENCE. 
AS ADMINISTERED IN THE STATE AND FEDERAL COURTS OF THIS COUNTRY. 
By CHARLES F. BEACH, Jr., 








Author of “A TREATISE ON CONTRIBUTORY NEGLIGENCE,” “THE LAW OF PRIVATE CORPORATIONS,” “THE LAW OF 


RECEIVERS,” ‘““‘THE MODERN LAW OF RAILWAYS,” etc., etc., and Editor of 
“THE AMERICAN PROBATE REPORTS.” 





IN TWO OCTAVO VOLUMES 
Of nearly 1600 PAGES, and citing OVER 15,000 CASES. 


“Tt must not be forgotten that the rules of Equity are not, like the rules of the Common Law, supposed to have 
been established from time immemorial. It is perfectly well known that they have been established from time to 
time—altered, improved and refined from time to time. The doctrines are progressive, refined, and improved; 
and if we want to know what the rules of Equity are, we must look, of course, rather to the more modern than 
the more ancient cases.’”’—SIR GEORGE JESSEL, 13 Chan. Div., 710. 

These volumes are the result of an attempt to state and to ilfustrate and distinguish the modern 
rules of equity in a plain and practical way. The idea that there is a modern equity as distinguished 
from the equity of the ancient High Court of Chancery is neither new or original; but this work, it is 
believed, is the first attempt to develop the idea in an extended treatise. 

ga@s°This work is a complete and practical treatise along modern lines, giving the principles and 
practice of Equity as they are to-day. It is not only the latest, but also the most useful work on 
Equity Jurisprudence for the practicing lawyer because it contains, much more exhaustively than any 
other work, an exposition of those doctrines of Equity that concern the Courts of to-day. 

No modern legal text-book contains, in so great a number of citations, anything near so large a 
proportion of recent cases; nor does any other text-book contain such an extensive citation of articles 
from legal periodicals, both English and American, touching the various points discussed. This 
feature of the work is very complete, and it is believed that no recent text-book equals this in either of 
these latter particulars. 

The author has made this treatise on MODERN EQUITY JURISPRUDENCE a working book for 
lawyers—a good lawyer’s tool—and at the same time it is believed that it will also prove to be the 
best work on the subject for the law student. 

The publishers believe that in its conception and in its execution it justifies them in saying it is the most 
practical book on Equity Jurisprudence for the working lawyer, and in predicting that, like the other 
works by this well known author, it will make for itself a permanent and leading place in legal literature. 








Every Lawyer who has briefs to make, or opinions to prepare, or Equity causes to try, 
will find this book a valuable addition to his library—A GOOD WORKING TOOL— 
whatever else he may already have on the subject. 





BEACH ON MODERN EQUITY JURISPRUDENCE, in TWO OCTAVO 
VOLUMES, of nearly 1,600 pages, handsomely printed and bound in best law book 
style, is sold for $12.00 net, but will be sent, all charges prepaid, on receipt of the 
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A measure is now proposed for adoption 
by the legislature of Missouri, which exists in 
two or three of the Eastern States, and which 
will ultimately be the law of all the States, 
which has for its object the prevention of 
corrupt practices in elections. The evils 
which it is intended to correct by this bill 
are bribery at elections, whether by means of 
money or other corrupt inducements; the 
use of force or intimidation to control or in- 
fluence votes; the personation of voters; the 
unlimited expenditure of money by candi- 
dates and political committees in and about 
elections. 

Under the terms of the proposed measure, 
bribery at elections subjects the offender to 
imprisonment and to a fine payable to the 
informer. Candidates for public office are 
prohibited under penalty from giving or pay- 
ing for meat, drink or entertainmant for the 
purpose of corruptly influencing votes. It is 
made a misdemeanor for any person to use 
or threaten to use force or restraint, or to in- 
flict or threaten to inflict any injury, harm 
or loss in order to control, compel or in- 
duce votes, or by duress or fraud to pre- 


vent or impede another from voting at 
any public election. The amount of 
money which a candidate for public of- 


fice may lawfully expend in connection 
with his nomination or election, is limited to 
upon the number of all voters 
who voted for candidates for such office at 
the last preceding election. Expenditures by 
the candidate beyond this sum disqualify him 
for otlice. Every candidate for public office 
is required to file with the recorder a sworn 
statement of the expenditures in and about 
the election, and no commission or certificate 
of election shall issue until such statement 
has been filed. A proceeding is provided by 
which the candidate receiving the next high- 
est vote may at any time during the term of 
otlice oust the incumbent and recover the of- 
fice upon proof of violation by the incumbent 
of the provisions of the bill. 

The bill also requires the treasurer of 
every political committee to keep a detailed 
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sums based 





statement of moneys received and disbursed 
by him, and to file such statement after every 
election with the records of the county. 





The adoption of the Australian Ballot Sys- 
tem in most of the States has done much to 
check the corruption of the ballot box, so 
threateningly increasing, especially in cities 
where inducements to dishonest practices in 
elections are strongest, and where opportuni- 
ties for election rascality are most abundant. 
But the operation of this law, valuable as it 
is to check villainy, does not present an in- 
superable barrier to it. It assures honest 
voters the privilege of casting and having 
counted honest and secret ballots, free from 
intimidation, interference and vicious influ- 
ence. With all of this corrective work it 
leaves, however, an opening for dishonesty 
and venality, in that it does not make impos- 
sible the free and illegitimate use of money 
in elections. Thus another step in legisla- 
tion is needed to construct an effectual safe- 
guard for the purity of the ballot box. The 
use of money in elections must be limite: 
strictly to legitimate and necessary expend - 
tures. In order to accomplish this obje: 
and supply the desirable supplement to the 
Australian ballot law, the legislation above 
mentioned is proposed. In addition to the 
elimination of money as a controlling element 
in elections, the root of suffrage ills and the 
factor most dangerous to popular rights and 
liberties, a law of the kind proposed will 
bring about two important results. It will 
cut off the pernicious practice of levying large 
campaign assessments upon candidates, os- 
tensibly for nominative and elective expendi- 
tures, but really to fill the pockets of greedy 
politicians. 

The appeal in behalf of the ‘‘Corrupt 
Practices Act’’ comes with irresistible force 
to honest citizens who view with alarm 
the menace of ballot box corruption, and 
whose voice in elections may be nullified by 
the villainy of unscrupulous politicians and 
disreputable voters. Legislators should not 
be left in doubt as to the will of the people 
with respect to an act so manifestly in their 
interests and so clearly demanded by the con- 
ditions of politics. 
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NOTES OF RECENT DECISIONS. 





Banks AND BankING—PAYMENT OF CHECK 
—Money ror Untawrut Use.—In McCord 
v. California National Bank, 31° Pac. Rep. 
51, the Supreme Court of California hold that 
a bank cannot refuse to cash a check, though 
it knows that the check was drawn in pay- 
ment of a bet made in violation of law on the 
result of an election; and the fact that a 
check was so cashed is not ground on which 
the drawer can recover the amount from the 
bank. 

The record simply presented the question 
whether the fact that the defendant bank 
knew that the money was intended to be used 
for an illegal purpose will enable the plaintiff 
to recover. The court thought that a case 
could be imagined in which to pay a check 
might be to aid and abet a crime, but even 
then it is difficult to see how a guilty princi- 
pal can sue the depositary for obeying his 
orders. But, independently of that consid- 
eration, the court did not think it would 
do to permit a banker to decline pay- 
on the ground that bad use is to be 
made of the money. His undertaking is to 
honor-his customer’s orders so long as he 
has sufficient funds in his hands; subject to 
certain limitations for the protection of the 
banker against spurious orders, the funds are 
intended to be as much under the control of 
the depositor as though they were in his own 
safe. 

Morse on Banking, § 311, lays down the 
law upon this subject as follows: ‘*The 
banker cannot excuse his disobedience of his 
customer’s orders in the due course of busi- 
ness by setting up that he knew or had rea- 
son to believe that the customer’s orders were 
given in promotion of an unlawful purpose.’’ 
The banker, in paying a check, is not in the 
position of one who purchases negotiable 
paper; he is a custodian of funds, and pay- 
ment of a check of his customer is payment 
to his customer, who is in no position to com- 
plain. And besides, public policy would not 
permit a banker to shirk his duty under such 
defenses. So obvious is this, that the books 
contain no cases where the question is raised, 
except where the deposit is of trust funds or 
by an agent. 


Contract —SEVERABLE ConrrRAct —PART 
°ERFORMANCE.—The case of Gomer vy. Me- 








Phee, decided by the Court of Appeals of 
Colorado, contains an interesting discussion 
of the question as to the effect of part per- 
formance of a contract upon the right to re- 
cover for same. In that case the contract 
stated that plaintiff’s assignor was to furnish 
defendants 1,500,000 feet of lumber deliv- 
ered on cars. In case defendants do not 
want lumber shipped, it was to be piled and 
received monthly. On the tenth day of every 
month all lumber so shipped or piled 
the month previous was to be paid for at cer- 
tain rates. It was held that the contract was 
severable, and failure to deliver all the lum- 
ber specified in the contract did not preclude 
a recovery for the amount actually delivered. 
Richmond, P. J., says: 


The query is, is this a severable or an entire con- 
tract? We are fully aware of the fact that the ap- 
pellate courts of New York and Ohio have arrayed 
themselves upon the negative side of this proposition. 
But our investigations lead us to believe that the 
majority of the State courts, as well as the better 
reasoning, support the affirmative of the proposition. 
If any doubt exists in our mind, it is the result of 
the conflict of authority. - In Richards vy. Shaw, 67 IIl. 
222, this rule is laid down: “It is a rule, supported 
by a very respectable weight of modern authority, 
that if the vendee of a specific quantity of goods sold 
under an entire contract receive a part thereof, and 
retain it after the vendor has refused to deliver the 
residue, this is a severance of the entirety of the con- 
tract, and the vendee becomes liable to the vendor for 
the price of such part. But he may reduce the vend- 
or’s claim by showing that he has sustained dam- 
age by the vendor’s failure to fulfill his contract.” 
The court further remarks that “although this rule 
may bea relaxation of the earlier and more generally 
received doctrine, that the entire performance, on the 
part of the vendor, of such acontract as the one in 
question, is a condition precedent to the payment 
of price, and the maintenance of an action for its re- 
covery, the rule seems to be a fair and just one, and 
we are disposed to give it our acquiescence.” In 2 
Pars. Cont. *p. 517, the author, after a review of the 
English authorities, announces the following princi- 
ple: “Ifthe part to be performed by one party con- 
consists of several distinct items, and the price to be 
paid by the other is apportioned to each item to be 
performed, or is left to be implied by law, such a con- 
tract will generally be held to beseverable. . . .” 
But if the consideration to be paid is not an entirety, 
the contract will be held to be entire, although the 
subject of the contract may consist of several distinct 
and wholly independent items. This doctrine has 
been approved in many cases, and we conceive it to 
be the correct presentation of the law. It is not the 
multiplicity of items in a contract which determines 
its severable or nonseverable character, but it is its ob- 
ject. It has repeatedly been held, as will hereafter 
appear in this opinion, that the effect of a breach of a 
severable contract may be set off by the defendant, and 
deducted from the damages recovered, as such breach 
would manifestly give the defendant aright to sue. 
In other words, as laid down in Bowker v. Hoyt, 18 
Pick. 555: ,““If the vendee of a specific quantity of 
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goods sold under an entire contract receive a part 
thereof, and retain it after the vendor has refused to 
deliver the residue, this is a severance of the entirety 
of the contract, and he becomes liable to the vendor 
forthe price of such part; but he may reduce the 
vendor’s claim by showing that he has sustained dam- 
age by the vendor’s failure to fulfill his contract.’ 
This doctrine is supported in Booth y. Tyson, 15 Vt. 
515; Cole v. Swanston, 1 Cal. 51; Evans v. Railroad 
Co., 26 Ill. 189. It may be said that this is different 
from preventing a party from recovering at all for 
work already done, or which he has offered to do un- 
der contract, but no one is injured by the rule last re- 
cited. The whole intent and purpose of the law, as 
announced by the various courts upon this subject, 
and in favor of the affirmative side of the proposition, 
is to do exact justice between the parties, and, if the 
loss occasioned by the partial failure can be recouped 
by the defendant, there can be no conceivable reason 
for allowing him to escape the performance of his 
part of the contract in paying for lumber actually de- 
livered, received, and retained. In Tipton v. Feitner, 
20 N. Y. 428, Judge Denio, in delivering the opinion 
ofthe court said: ‘The position, that one who has 
violated a contract on his own part cannot recover for 
the breach of any of his stipulations by the other 
party, cannot be sustained.”? He then distinguishes 
eases Where the consideration is evidently entire in 
the mind of the party, and says: ‘The law no doubt 
intended to discourage people from breaking their 
engagements, but this is not generally accomplshed by 
visiting them with a penalty beyond the damages sus- 
tained by the party injured.”’ 

Here is a contract to deliver a certain number of 
feet of lumber. The exact amount to be delivered 
during each and every month, and to be paid for as 
delivered, is not mentioned, but that a certain amount 
has been delivered and received and retained by the 
defendant is evident from the record as at present be- 
fore us, for which the parties defendant say, ‘‘We de- 
cline to pay, because the contract was an entirety, 
and an action for breach would not lie on the part of 
plaintiff unless he shall show a full and complete per- 
formance of his contract, to-wit, the delivery of the 
1,500,000 feet of lumber.’”’ To thus contend is to say 
that under the contract the defendants were under 
no obligation to pay monthly for one foot of lumber 
delivered at any time under the terms of the contract, 
until there had been a complete fulfillment of the con- 
tract by Jackson. This, we think would be leaving 
the contract entirely one-sided, and placing it in the 
power of the defendants to say—‘You have not de- 
livered the lumber of the dimensions ordered by us, 
either at the switch or upon the ears, and, if you have 
delivered the lumber so ordered by us, you have not 
delivered the entire amount of lumber, to-wit, 1,500- 
000 feet, and notwithstanding that we have not paid 
you monthly, as per our contract, for the lumber that 
you have delivered, and we have received and now 
retain and use, we still say you cannot recover.” We 
cannot subscribe to such a theory. It isa familiar 
principle of law that rescissions will not be allowed of 
the whole contract except where the breach goes to 
the entire consideration. Here was an agreement 
where there were to be successive deliveries, sepa- 
rately and independently paid for, which agreement, 
it seems to us, was complete in itself; and what- 
ever damage such breach does cause the injured 
party must of course be compensated for, and that is 
in our judgment all that he can reasonably ask. Con- 
tractors will not willfully neglect to carry out their 
contracts. The case of Morgan v. McKee, 77 Pa. St. 





228, was one where the defendant bought 4,000 barrels 
of oil from plaintiff, and eight similar papers of 
same date were executed by them, each for the de- 
livery of 500 barrels on the last day of consecutive 
months, payment to be made on each delivery. It was 
held not to be an entire contract. And Justice Will- 
iams, in delivering the opinion says: “It was pro- 
posed to show that the contract was entire, when by 
its very terms, as set out in the offer, it was severable 
as respects its performance by both parties. The 
petroleum bought by the defendants was not to be de- 
livered at one time for a single and entire considera- 
tion, to be paid when the delivery was complete, but 
it was deliverable monthly by the plaintiff in specified 
quantities, and the consideration was apportioned and 
payable as each delivery was made. The contract 
therefore, was in its very nature severable, and no 
understanding or agreement of the parties could ren- 
der it entire, so long as its provisions remained un- 
changed. If it had been entire and not severable, 
each monthly delivery for which it stipulated could 
not have been made, as it was, in the papers executed 
by the parties, the subject of a distinct agreement, as 
complete in itself as if it had been a separate and in- 
dependent bargain. If the defendant sustained a 
heavy loss, as alleged, on each of the four lots of pe- 
troleum delivered by the plaintiff, it did not absolve 
them from their obligation to accept and pay for the 
residue, if tendered according to the terms of the con- 
tract; nor did the plaintiff’s failure to make one of 
the deliveries operate per se asa dissolution ofthe 
contract, and put an end to the rights and obligations 
of the parties under it. Doubtless it gave the de- 
fendants the right to recoup or set off any damages 
occasioned by the breach, but none were offered to be 
shown.” We think that the plaintiff was entitled to 
recover for the full amount of lumber delivered by 
Jackson to the defendants, and unpaid for, ind that 
the defendants are entitled to set off against the 
claim for which judgment is sought any damage they 
may have incurred by reason of the failure of Jackson 
to fulfill his contract. The judgment must be re- 
versed, and the cause remanded. 





Trusts—INVESTMENT OF Trust FunDs— 
Duties or TrusteE.—The case of Mattocks 
v. Moulton, decided by the Supreme Judicial 
Court of Maine, is instructive on the subject 
of the duties and liabilities of trustees in the 
investment of trust funds. The court holds 
in that case that in the investment of trust 
funds the trustee must exercise sound discre- 
tion, as well as good faith and honest judg- 
ment, and that it is not within the limits of 
sound discretion to invest trust funds in the 
notes or shares of a business corporation 
which has no surplus on working capital, but 
is doing business wholly upon credit, nor in 
second mortgages. A trustee under a will, 
with power to take, hold, manage and invest 
all the estate in such manner as he shall deem 
for the best interest of all concerned, is not 
thereby relieved from the observance of the 
well-known principles applicable to the in- 
vestment of trust funds. Emery, J., says, 
inter alia: 
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The law does not hold a trustee responsible for 
errors in judgment when he has been careful to en- 
lighten that judgment, but we think the law does re- 
quire of a trustee, even under a will like this, more 
than'good faith and honest judgment. We think it 
must be assumed that the testatrix made this part of 
her will with reference tothe well-known legal and 
equitable rules governing trustees, and that she in- 
tended the trustee of her appointment to be mindful 
ofthem. True, she left the investment of the trust 
estate to his judgment, but it was to his judgment as 
trustee, enlightened and guided by the approved rules 
applicable to the investment of trust funds, not to his 
uninformed, personal judgment, exercised without 
reference to legal rules and principles. We do not 
think the language of the will was intended, or has 
the effect, to relieve the trustee from the observance 
of the well-known principles applicable to the invest- 
ment of trust funds. King v. Talbot, 40 N. Y. 87; 
Kimball v. Reding, 31 N. H. 352. 

He must always bear in mind that he is dealing with 
trust funds, which were not given him to be used in 

®developing or furthering business enterprises, but to 
be guarded carefully and vested cautiously, so that 
principal, as well as interest, may be forthcoming at 
the appointed time. While he must be as diligent and 
painstaking inthe management of the trust estate as 
the average prudent man isin managing hisown es- 
tate, he may not always place the trust funds where 
he, or the average prudent man, would place his own 
funds. In measuring the duty of the trustee with the 
usual conduct of the man of average prudence in the 
eare of his own estate, reference is to be had to the 
eonduct of sucha man in making permanent invest- 
ments of his savings outside of ordinary business risks, 
rather than to his conduct in taking business chances. 
There are often occurring good business chances in 
which a man may invest some of his own money with- 
out danger of being called imprudent, whatever the 
result. But it will be generally conceded that a mere 
business chance or prospect, however promising, is 
not a proper place for trust funds. 

While, of course, all investments, however carefully 
made, are more or less liable to depreciate and become 
worthless, experience has shown that certain classes 
of investment are peculiarly liable to such deprecia- 
tion and loss. These, of course, would be avoided 
by every prudent man who was investing his own 
money with aview to permanency and security, rather 
than chance of protit. A trustee should therefore 
avoid them, even though he sincerely believes a par- 
ticular investment of that class to be safe, as well as 
profitable. Shares in the stock of new mining com- 
panies are conspicuous examples of this class. 

In the light of experience, various kinds of invest- 
ments have come to be regarded by intelligent and 
prudent men as unsuitable for trust funds. The 
courts have simply given expression to this general 
sentiment. Second mortgages are considered unsuita- 
ble, as they subject the trust estate to the possible 
necessity of raising funds to pay off the first mortgage. 
Gilmore y. Tuttle, 32 N. J. Eq. 611. So are bonds and 
stocks of new corporations, where the success of the 
business has not become established. Adair vy. Brim- 
mer, 74 N. Y.539; Tucker vy. State, 72 Ind. 242; Kim- 
ball v. Reding, 31 N. H. 352; Diekinson’s Appeal, 152 
Mass. 184, 25 N. E. Rep. 99; Simmons y. Oliver, 74 
Wis. 683, 48 N. W. Rep. 561. So are loans upon per- 
sonal credit only. Clark y. Garfield, 8 Allen, 427; 
Barney v. Saunders, 16 How. 538. The result of many 
decisions is summed up in Pom. Eq. Jur. § 1074, as 
follows: “Itis the settled rule in equity, in the ab- 








sence of express directions in the instrument creating 
the trust, or of statutory permission, that trustees or 
executors cannot invest trust property upon any mere 
personal security, nor upon the stocks, bonds, or other 
securities of private business corporations.” 

The appellant calls our attention to several Massa 
chusetts cases. While the law of that State seems 
more indulgent to trustees than is the law in other 
jurisdictions, we do not think it lets down much from 
the principles above stated. In Harvard College y. 
Amory, 9 Pick. 446, the trustee was expressly author- 
ized to invest “in public funds, bank shares, or other 
stocks.”” He invested part of the trust funds in the 
stock of the Boston Manufacturing Company, and in 
the stock of the Merrimack Manufacturing Company. 
Both of these were wel-established manufacturing 
corporations, engaged in the manufacture of cottons. 
Each had a large surplus, and had fora long time 
made large dividends. The stock of each was mar- 
ketable. The testator had himself largely invested in 
the same stocks, and the appraisers of his estate ap- 
praised them at a premium. Held, that the trustee 
was justified. In Lovell v. Minot, 20 Pick. 116, the 
trustee lent trust funds on a note collateralled by 
stock of the Nashua Manufacturing Company at about 
75 per cent. of its par value. The corporation was 
well established, and its stock was selling in the mar- 
ket above par. Held, that the trustee was to be ex- 
cused. In Brown v. French, 125 Mass. 410, the trustee 
invested part of the trust funds in first mortgage bonds 
of the then Portland & Ogdensburg Railroad. The 
sapital stock of the railroad, fully paid up in cash, was 
equal to the bonds issued. The bonds were in high 
repute, and were being purchased by men of reputed 
good judgment . for permanent investment. The 
trustee made careful inquiry, and was generally ad- 
vised that the bonds were safe. Held that he 
was not liable for loss on them. In Bowker vy. Pierce, 
130 Mass. 262, the trustee retained the investment his 
testator had made in the stock of the then Eastern 
Railroad. The stock was appraised at bar, but after- 
wards began to gradually decline. The trustee made 
inquiries, and, among other things, was informed that 
the treasurer and one of the directors of the railroad 
were advising their friends to buy. He decided, upon 
the whole, not to sell on the declining market. Held 
that he was not liable for the subsequent loss. 

On the other hand, it was held that in the same 
jurisdiction, in Dickinson’s Appeal, 152 Mass. 184, 25 
N. E. Rep. 99, that a trustee was not justified in mak- 
ing investments of trust funds in the stock of the 
Union Pacitic Railroad Company although he did so 
in entire good faith, after much inquiry and consulta- 
tion. Ina late case in Wisconsin, Simmons y. Oliver, 
74 Wis. 633,43 N.W. Rep. 561, the trustee, having full 
discretion, invested trust funds in the note of a man- 
ufacturing corporation, indorsed by its president and 
secretary. The corporation was in good financial 
standing, and the indorsers were reputed to be men 
of ample means. Held that such an investment of 
trust funds was not authorized. 

It remains to determine whether, in making the in- 
vestments complained of in this case, the appellant 
exercised the sound discretion required of him by the 
law as above expounded, his good faith and integrity 
being unquestioned. In doing this, we must be 
scrupulous not to measure his dfscretion exercised 
before the event by our discretion called into action 
after the event. We are to measure it by the law— 
we are only to determine whether the disputed in- 
vestments are of those kinds generally rejected ly the 
law as unsuitable for trust funds. 
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MASTER AND SERVANT—INJuRY TO Loco- 
MoTIVE ENGINEER — ContripuToRY | NEGLI- 
GENCE.—In Deyine vy. Savannah, F. & W. Ry. 
Co., 15S. E. Rep. 781, the Supreme Court 
of Georgia hold that where a locomotive en- 
gineer is warned, by a signal of danger 
ahead, not to proceed with his train, and im- 
mediately thereafter another signal is given, 
which indicated that he might proceed with 
safety, but both signals are continuously dis- 
played together, so as to leave it in doubt 
which signal should be regarded, it is negli- 
gence for the engineer to go on with his 
train; and if he does do so; and a collision 
ensues, in which he loses his life, his widow 
‘annot recover from the company for his 
homicide thus occasioned ; the law being that 
if an employee is guilty of any negligence, 
contributing to an injury to himself, he can- 
not recover, if the injury does not result in 
his death, or, if it does so result, that no right 
of action accrues to his widow. Bleckley, C. 
J., dissents from the conclusion of the court 
in the following language : 

Where, ina situation of peril, produced, not by 
the servant, but by other servants, for whose acts the 
master is made responsible by statute, the servant (a 
locomotive engineer) received a signal of danger, 
warning him not to proceed, and immediately after 
that signal was given a signal of safety was displayed, 
which invited him to go forward, and, while both sig- 
nals were in sight, and being continuously displayed 
together, the engineer went forward, and a collision 
ensued, in which he lost his life, whether he was neg- 
ligent or at fault in so acting on contradictory signals 
held out to him by the company, to guide his action, 
isa question of fact for the jury; it not appearing 
that the rules of the company instructed him how to 
interpret confusing or contradictory signals, or what 
todo when a second signal might seem to cancel the 
first, and when neither of them was discontinued or 
withdrawn. In my opinion, it was error to grant a 
non-suit. The engineer lost his life by mistake of the 
company, and his widow lost her case by mistake of 
the court. 


THE KANSAS SUPREME COURT ON THE 
ADMISSIBILITY OF EVIDENCE. 





In the review of **Rice on Evidence,’’ pub- 
lished in the Journar of June 3d, it is said that 
the author states ‘‘that it is a notorious fact, 
sustained by abundant data, that fully four- 
fifths of the cases in the appellate courts al- 
lege, as a error, the 
erroneous reception or rejection of evidence, 


matter of reversible 


and this fact demonstrates the necessity of 


some standard authority of evidence.’’ 





There is no doubt of the correctness of this 
statement. It may also be safely said that 
four-fifths of all cases reversed are reversed 
for alleged error in the reception or rejection 
of evidence, and that four-fifths of all cases 
reversed for alleged errors in the reception of 
evidence are unnecessarily and unjustly re- 
versed. That this isso is no credit to the 
profession, but that it is so there is little 
question, and,we submit that the decision of 
the Supreme Court of Kansas in a recent 
case! is a striking illustration of the truth of 
the statement, as well as a model of an il- 
logical, unjust and absurd decision. The 
action in which this decision was rendered 
was one of replevin brought by the plaintiff, 
James Hite, against the defendant, Joseph 
Stimmell, to recover the possession of two 
steers in justice court, there tried to a jury; 
verdict for the defendant Stimmell. Plaintiff 
appealed to the district court with like re- 
sult, then to the supreme court, alleging 
error in the admission or reception of evi- 
dence. The supreme court evidently felt 
that a correct result had been reached, and a 
reversal ought not to be had if it could be 
avoided. The language of the decision ex- 
presses the sentiments of the court as follows: 
‘‘It is perhaps unfortunate that we are com- 
pelled to grant another trial in this case, but 
as the plain and ordinary rules of evidence 
were flagrantly violated upon the trial, and 
exceptions properly taken, we cannot avoid 
the duty imposed upon us. The judgment of 
the district court will therefore be reversed 
and the cause remanded.’’ This conclusion 
is broad, clear and positive ; it is unfortunate 
that it is not in some degree correct. If one 
could accept it as correct upon faith, as 


it were, without inquiry, much trouble 
would be avoided; but where this can- 
not be done, and the facts upon which 


this conclusion is based are given, it be- 
comes examine them as_ to 
whether they support the conclusion. They 
are as follows: On his examination in chief 
the defendant Stimmell had shown, as ap- 
pears from the decision—the record I have 
not seen—that the steers were his, that they 
got into some herd, that plaintiff claimed 
them, and claimed that they were not and 
never had been the property of the defend- 
ant; that defendant went frequently to see 


necessary to 


! lite v. Stimmell, 45 Kan. 469, 
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them, took others who knew them with him 
to identify them. Thereupon the plaintiff’s 
attorney, upon cross-examination, asked the 
defendant: ‘‘Why did you take those parties 
there to identify the cattle?’’’ To which the 
defendant answered in substance: ‘‘Because I 
had been told that the plaintiff was a thief, 
and had trouble with everybody, aud I 
wanted to be perfectly sure the cattle were 
mine.’’ This was a proper answer to a proper 
question upon cross-examination. The plaint- 
iff’s attorney, however, was not pleased with 
it and moved to strike it out, or rather this 
portion of it, ‘‘because I had been told that 
plaintiff was a thief, and had trouble with 
everybody he had anything to do with.’’ The 
district court refused the motion, and be- 
cause it did so the supreme court says it fla- 
grantly violated the plain and ordinary rules 
of evidence. This is not correct. It would 
have flagrantly violated all rules of evidence 
and common sense had it sustained the mo- 
tion. The above is the substance of the 
question and answer on this point. In order 
that there be no misunderstanding, we give 
the question and answer in full, as stated by 
the supreme court in the decision: 

Question. Why did you take those parties 
there to identify the cattle ? 

Answer. Simply because I was told that 
Jim Hite was a man that had trouble with 
everybody that he had anything to do with; 
that he had taken cattle that belonged to 
other parties, and one man in particular told 
me that he knew Jim Hite had at one time a 
steer that belonged to him, but he had no 
evidence to prove it, and he had just simply 
to let him go; because I wanted to be per- 
fectly sure that the cattle were mine, and to 
substantiate the evidence if I had to go into 


a controversy with Jim Hite; because— 


well, I say that I took those witnesses there 
to identify those cattle in case he and I 
should ever have trouble with those cattle. 
The supreme court, in support of its ruling 
and decision on this point in this case, cite 
the case of Muscott v. Hanna,? and in the 
syllabus say that decision is followed. This 
is not correct; no such question was decided 
or holding made in that case as in this. The 
question decided there, which the supreme 
court seems to think it has followed here, 
was, that it was error to permit the defend- 


2 26 Kan. 770. 





ant, on direct examination, to testify in his 
own behalf as to what some person other than 
plaintiff had said to him. The allegation of 
error by plaintiff in error, which the supreme 
court sustained in that case, was this: ‘‘It 
was gross error for the district court to per- 
mit defendant, on direct examination, in his 
own behalf to answer the following question: 
‘What did Fuller, not a party, say to you?’ ”’ 
The error into which the supreme court 
seems to have fallen in this decision on this 
point, is in endeavoring to apply the rules of 
direct to cross-examination, or in failing to 
make any distinction between them. That is 
because it had held in the Muscott case above 
referred to, whether correctly or not, that a 
certain answer could not be given to a question 
on direct examination. In this case a similar 
answer could not be given to a similar ques- 
tion on cross-examination. 

The second ‘‘flagrant violation of the plain 
and ordinary rules of evidence,’’ as held by 


the supreme court, is like the first, only, if 


anything, worse ; that is, there is, if possible, 
more error in the holding of the supreme 
court on the second proposition than on the 
first; it is as follows, quoting from the decis- 
ion: ‘‘Again, W. E. Lewis, a witness for 
the defendant, was permitted to testify as 
follows : 

Question. I will ask you were you present 
at the trial before the justice ? 

Answer. I was. 

Question. Did you see either of the cattle 
there produced before the jury? 

Answer. Yes, saw the two; but the one I 
noticed mostly was that with the white stripe 
on his side. 

Question. You may state who you say 
they belonged to? 

Answer. I say they belonged to Mr. 
Stimmell. 

Question. Whose cattle are they? 

Answer. I think they are Mr. Stimmell’s.’ 

This evidence was objected to by plaintiff; 
the district court overruled the objection; 
the supreme court say the evidence was in- 
competent, and its admission a flagrant viola- 
tion of the plain and ordinary rules of evi- 
dence, and cite in support of this holding 
the case of Simpson v. Smith,’ and in the 
syllabus say this decision is followed. This 
is not correct. The facts in the two cases 


’ 


3 27 Kan. 565. 
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are in nowise similar, and the ruling on the 
admission of evidence in one case could not 
well be followed in the other. In the Simp- 
son case the question was, whether the trans- 
fer of a stock of goods, formerly owned by 
Samuel Barnes, to Smith & Barnes, was in 
good faith, or to defraud creditors. The 
Barnes, of Smith & Barnes, one of the plaint- 
iffs, gave his deposition, in which he said: 
‘‘About the 20th of October, 1878—the prob- 
able time of the commencement of the suit— 
the plaintiffs in this case were the absolute 
owners of the goods mentioned in their peti- 
tion.’’ The district court refused to strike 
this answer out. The supreme court say, in 
commenting on this ruling, that as to whether 
Smith & Barnes were the owners of the 
goods, depended upon the validity of a chat- 
tel mortgage and sale thereunder; that by 
allowing the plaintiff to testify that at the 
commencement of the suit the plaintiffs 
were the absolute owners of the property, 
was virtually allowing him to testify, or rather 
to express his opinion, that the mortgage and 
foreclosure or sale thereunder were legal and 
valid, and on page 575 the court say: ‘*We 
think the foregoing evidence objected to 
was, under the circumstances of this case, 
not competent. But was its admission mate- 
rial error?’ If this were the only error in the 
case, we should say that it Was not mate- 
rial.’” The holding of the court in this, the 
Simpson case, substantially then is, that even 
if it is error in a replevin case to allow a wit- 
ness to testify as to who is the owner of 
property in dispute, it is not material error, 
even where the answer is dependent upon the 
validity of a mortgage and foreclosure there- 
under, or other transfer, and involves sub- 
stantially all the questions at issue. There 
is no question but that the witness could and 
should be examined and cross-examined as to 
his means of knowledge. But it is probably 
never error in any replevin case, especially in 
one where the only question is one of identity, 
to ask a witness who knows the property as 
to whose it is, and this proposition is clearly 
and squarely decided by the supreme court 
in the case of Stone v. Bird.4 The ques- 
tion in this case was as to the ownership 
of a horse and, as seems to us, one of title 
rather than identity, yet on page 491 the 
court say: ‘‘Suppose in the case before us 


16 Kan. 488. 





the question has been asked, ‘To whom do 
these animals belong?’ No objection to it 
could have been sustained. It would have 
been a perfectly legitimate and proper ques- 
tion.’”’ Itis rather remarkable that the su- 
preme court, in this case of Hite v. Stimmell, 
wander around citing and pretending to follow 
cases which have no application to the ques- 
tion at issue, and omit all mention of this 
case in the 16th Kansas, which decides the 
very question. It is also a trifle remarkable 
how the admission of testimony which in the 
case in the 16th Kansas is perfectly ‘‘legiti- 
mate and proper,’’ becomes in the same kind 
of a case in the 45th Kansas a ‘‘flagrant vio- 
lation of the plain and ordinary rules of evi- 
dence.’’ The supreme court alone probably 
know how this is, but they have not seen fit 
to explain. This much as to the decision in 
the 16th Kansas. 

As to the decision in the 27th Kansas, 
even if that had been that the admission of 
the testimony mentioned was material error, 
it had nothing whatever to do with the admis- 
sion of similar evidence in this case of Hite 
v. Stimmell, for in this case the question was 
not as it was in the Simpson case, as to the 
legality or validity of any sale or transfer, but 
simply as to the identity gf property. It 
would appear from the case as reported that 
the defendant Stimmell was the owner of two 
steers; that at one time by some means they 
got into the possession of plaintiff Hite; that 
he claimed they had never been defendant’s ; 
that defendant, by some means, got posses- 
sion of them again, and then Hite brought 
this action of replevin to recover, so that the 
sole and only question in the case was as to 
whether the steers replevied were two steers 
that belonged and had belonged to defendant, 
or two other steers that belonged and had 
belonged to plaintiff. There was no claim of 
purchase, whether by mortgage sale or other- 
wise ; no question as to the validity of any 
transfer; no question in the case other than 
a question of fact, whose steers were they, 
plaintiff’s or defendants? As much a ques- 
tion of fact as, what color were they, red or 
white? The witnesses were interrogated only 
on this point: 


Question. Did you see the steers at the 
trial ? 
Answer. Yes; my attention was, however, 


more particularly called to the white one. 
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Question. Whose were they? for the defendant was asked and answered 
Answer. I should say they were the de- | over objection this question: ‘You may state 

fendant’s. who, you say, they belonged to; whose cattle 


It would under the circumstances have been 
just as much a flagrant violation of the rules 
of evidence to have asked, What color were 
they? Of course the witness might have been 
examined or cross-examined as to his means 
of knowledge. Suppose, upon either he had 
said: ‘‘I know they are defendant’s, be- 
cause I lived upon defendant’s place when 
they were calves. I know their pedigree or 
breeding; I branded them with a particular 
brand, which is now upon them. I was herd- 
ing them upon defendant’s place when they 
escaped to plaintiff’s herd. I went immedi- 
ately and brought them back, and have ever 
since been with them.’’ Does any court on 
earth claim that such testimony is inadmissi- 
ble, and its admission a flagrant violation of 
the plain and ordinary rules of evidence, 
where the sole question is as to the identity of 
the property described? It may safely be 
said that none other than the Supreme Court 
of Kansas, and that only in this case of Hite 
v. Stimmell. The holdings of this court upon 
so simple a question as to whether, in any re- 
plevin case, the question may properly be 
asked: ‘‘To whom does the property be- 
long?’’ are no more uniform and consistent 
than they ought to be. They have been 
given in substance above. Briefly stated, 
they are as follows: Stone y. Albert,’ was 
an action of replevin for horses. Brewer, 
J., says in the opinion: ‘‘Suppose in the 
case before us, the question had been asked: 
‘To whom do these animals belong?’ No ob- 
jection to it could have been sustained. It 
would have been a perfectly. legitimate and 
proper question.’’ 

Simpson v. Smith® was an action of re- 
plevin for goods. Therein Valentine, J., 
says in the opinion: ‘‘Where the question 
in replevin is as to whether a mortgage and 
sale thereunder passes title, it is probable 
error to allow a witness to testify that it does, 
and that by reason thereof the plaintiffs were 
the owners of the property at the commence- 
ment of the suit. But such error is not mate- 
rial.”’ 

Hite v. Stimmell’ was an action of replevin 
for cattle. Horton, C. J., says: ‘“‘A witness 

5 Supra. 

6 Supra. 

7 45 Kan. 469. 





are they?’ This was such a flagrant violation 
of the plain and ordinary rules of evidence 
as compels us to do our duty and grant a 
new trial.’’ 

The holding in this case, that the admis- 
sion of evidence was a ‘‘flagrant violation of 
all the rules of evidence,’’ is hardly consistent 
with the holding in the case in the 27th Kan- 
sas, that it was immaterial error, nor with 
the holding in the case in the 16th, that it 
was perfectly ‘‘legitimate and proper.’’ It 
is true that the question in the the 
16th was in substance, ‘‘Whose animals are 
they?’’ while in this case of Hite v. Stimmel 
it was, ‘‘Whose cattle are they?’’ The word 
animal is the broader, and might be said to 
include cattle, but whether it does or not, the 
difference in the questions does not justify 
the difference in the decisions, neither do we 
know of anything that does. In short, the 
decision is wholly unjustifiable; there is not 
another like it. It is a misfor‘une, to say 
the least, that a tribunal of the importance of 
a supreme court can found to make it. 
That there can, goes to prove Mr. Rice’s as- 
sertion ‘‘that there is a necessity of some 
standard work on evidence.’’ 
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CONFUSION OF GOODS —PREFERENCES— 
RIGHT TO PURSUE IN HANDS OF THIRD 
PARTY. 


NORTHERN DAKOTA ELEVATOR CO. V. CLARK. 





Court of North Dakota, June 20, 

Where the property of one is received by another, 
this, of itself, does not entitle the owner to priority of 
payment out of the general assets of the one receiving 
the property. To recover his property, the owner 
must be able to trace and identify it in some form. 
When it is mingled indistinguishably with the mass 
of property of the one receiving it, or when, as in the 
case of money, it is paid out by him, the right to pur- 
sue it is lost, because identification is impossible. 
Mere enrichment of the estate or extinguishment of 
debts will not make the owner of the property a pre- 
ferred creditor. 


Supreme 1892, 


Cor.iss, C.J.: By this proceeding the plaintiff 
is seeking to follow its money, claimed to be in 
in the hands of the defendant, McDermott, as 
assignee of Clark & Smart. It is insisted by the 
defendant MeDermott that this money never 


reached the possession of Clark & Smart, and 


| that, if it did, it had become so mingled with 
‘ their general assets that it could no longer be 
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traced and identified, either in its original or in 


a changed form, at the time their property 
passed to him as their assignee. The facts would 


seem to support both of these contentions. Clark 
& Smart were located at Cooperstown, N. D., 
engaged in banking business, and acted from the 
opening of the wheat season in 1889 to January 
26, 1891, as paying agents for the plaintiff at that 
place. As such agents they cashed wheat tickets 
or check issued by the plaintiff in buying wheat. 
The arrangement between plaintiff and them 
was that they were to furnish all currency nec- 
essary to cash these wheat tickets, and were to 
reimburse themselves by drafts on the plaintiff. 
Business was carried on under this arrangement 
until January 26, 1891, when Ciark & Smart 
made an assignment to defendant McDermott for 
the benefit of their creditors. At that time the 
account between the plaintiff and Clark & Smart 
disclosed a balance of $275.77 in favor of plaint- 
iff. There was a contest in the trial court, and 
also in this court, over the question whether the 
simple relation of debtor and creditor existed 
between the parties, or whether the arrangement 
between them, in connection with their acts 
thereunder, created a special relation of a fidu- 
ciary character between them. We will assume 
the latter for the purposes of this case. Still we 
are unable to sustain the judgment of the court, 
which gave the plaintiff priority of payment out 
of the general assets in the hands of the assignee. 
On January 19, 1891, there was a balance in favor 
of the plaintiff of $111.60. Between that time 
and the date of the assignment, January 26, 1891, 
Clark & Smart paid out for the plaintiff in pay- 
ment of wheat tickets the sum of $335.83. This 
would have left no funds of the plaintiff on hand, 
had it not been for a draft for $500, drawn on 
the plaintiff on January 19th. But no part of 
the proceeds of this draft ever came to the pos- 
session of Clark & Smart. The draft was drawn 
payable to the order of H. P. Smart, and the 
proceeds thereof went to his individual credit in 
the Citizens’ National Bank of Fargo. Itis only 
on the assumption that the proceeds of this draft 
came to the hands of Clark & Smart that it is at 
all possible to show any money of the plaintiff 
in the control of Clark & Smart at the time of 
the assignment, even giving to the plaintiff the 
benefit of its theory that a fiduciary relation, and 
not that of debtor and creditor, existed; for, 
but for the proceeds of this draft, the balance of 
account would have been against the plaintiff. 
It is true that Clark & Smart are doubtless 
chargeable with liability for the amount of this 
draft. but the plaintiff, to recover, 
must follow the proceeds of it into the hands of 
Clark & Smart in some form. But we prefer to 
put our decision on a broader ground. The 
theory on which alone plaintiff can secure prior- 
ity of payment out of the funds in the hands of 
the assignee is that the identical money can be 
traced in some form from plaintiff to Clark & 
Smart. and that it was still susceptible of identfi- 


certainly. 





cation at the time of the assignment. That this 
could not be done seems clear to us. The pro- 
ceeds of the draft never went into a separate 
fund. If they can be regarded as having ever 
been in the hands of Clark & Smart, they were 
immediately turned over to Mr. Smart, and used 
by him individually, and charged up to him 
individually on the firm books. But it is claimed 
that the proceeds of this draft went to enrich 
estate of Clark & Smart, and that, therefore, the 
the plaintiff is entitled to priority of payment. 
Authorities are cited to sustain this view. Some 
of them do support it. They stand on no prin- 
ciple, and are opposed to a much stronger array 
of decisions. The plaintiff is seeking to recover 
its property in the possession of the defendant 
McDermott, but it is undisputed that it cannot 
identify any particular portion of the assets in 
the hands of such defendant as being its property. 
Neither can it trace such property into any par- 
ticular fund. The very most that can be claimed 
is that the plaintiff’s property has gone into the 
general mass of the property owned by the as- 
signors prior to the assignment. But after its 
receipt by them it is no longer possible to trace 
it. It must have been paid out by them, as only 
$3.96 in cash was found on hand by the assignee. 
We see no principle on which the plaintiff can 
‘insist upon priority of payment out of the gen- 
eral assets in the hands of the assignee. The 
rule governing this class of cases is very simple; 
the only difficulty isin applying it. If one has 
not consented to part with his property and take 
the responsibility of another for the payment of 
an equivalent therefor, he may follow his prop- 
erty so long as he can trace it. He has not agreed 
to part with the title. He has not agreed to 
accept in lieu thereof the personal responsibility 
of another. The law will not force him ‘into a 
relation to which he has never assented. He may 
follow his property, but he must be able to iden- 
tify it in some form. 

It has been supposed by some courts that the 
decision in Knatehbull y. Hallett, 13 Ch. Div- 
696, has greatly modified the rule as it existed 
prior to this decision. In that case a solicitor 
sold bonds of his client, and deposited the pro- 
ceeds in his general account with a banker. 
Against this account he drew checks for his own 
personal purposes, and he also deposited, from 
time to time, his own funds therein. At all 
times the balance in his favor exceeded the 
amount of the proceeds of the bonds of his 
client. It was held that the client might follow 
his money into this account, and have a charge 
thereon to the extent of the money received from 
the sale of the bonds. We find in this decision 
no extension of the rule allowing property to be 
followed and recovered. The client’s money had 
‘gone into a special fund, and, as the account had 
never been reduced below the amount of his 
money therein, it was entirely proper to hold 
that the solicitor had drawn out his own funds 
from time to time, and not those of the client. 
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The law allows the owner to follow his property 
not only in its original form, but also in any form 
into which it may have been changed, providing 
identification is possible. A new doctrine has 
sprung up in recent days. It goes upon the 
theory of the enrichment of the estate out of 
which priority is sought to be secured. This 
would entitle every general creditor to perference, 
and therefore there would be no preferences as 
between such creditors and the person whose 
property, without his consent, had enriched the 
estate. Reasoning along this line, we would 
have a preference in favor of general creditors as 
against one who bya tort had caused a liability 
against his estate without enriching it, asin a 
ease of an assault and battery, libel, slander, 
seduction or malicious prosecution. But no such 
preference exists; nor can it exist. The Wiscon- 
sin decisions sustaining this rule have been made 
by a divided court, in every instance three of the 
judges favoring the rule and two of them dis- 
senting. See McLeod v. Evans (Wis.), 28 N. W. 
Rep. 173, 214; Bowers v. Evans (Wis.), 36 N. W. 
Rep. 631; Francis v. Evans (Wis.), 33 N. W. Rep. 
93. The case of People v. City Bank of Roches- 
ter, 96 N. Y. 32, is distinguished in a later case— 
Cavin vy. sleason (N. Y. App.), 11 N. E. Rep. 
504—the court saying of it that it was not claimed 
in that case that the money sought to be followed 
had not in some form gone into the hands of the 
receiver. In this latter case the right to follow 
money was held to be lost by the payment of 
that money to a third person, it being no longer 
possible to trace it, except in the hands of one 
who, having taken it in the ordinary course of 
business, could not be compelled to refund it. 
Certainly the money cannot be said to be in any 
form in the hands of one who has paid it out. 
That the New York court of appeals is in no 
manner committed to this new doctrine invoked 
in this case is apparent from its language in the 
ease in 11 N. E. Rep. 504: ‘The trust fund, 
with the single exception mentioned, was misap- 
propriated by White to the payment of his pri- 
vate debts prior to the assignment. It cannot be 
traced into the property in the hands of the as- 
signee, for the plain reason that it is shown to 
have gone to the creditors of White in satisfaction 
of their debts. The court below seems to have 
proceeded upon a supposed equity springing 
from the circumstance that the application of the 
fund to the payment of White’s creditors the as- 
signed estate was relieved pro tanto from debts 
which otherwise would have been charged upon 
it, and that thereby the remaining creditors, if 
entitled to distribution without regard to the peti- 
tioner’s claim, will be benefited. We think this is 
quite too vague an equity for judicial cognizance, 
and we find no case justifying relief upon such a 
circumstance. In a very general sense, all cred- 
itors of an insolvent may be supposed to have 
contributed to the assets which constituted the 
residuum of his estate.” This new rule has 
sprung from a misconception of the decision in 





Knatchbull v. Hallett, supra. This case merely 
decides that, if the holder of the money makes 
an investment with it, as by depositing it in a 
bank, thus establishing between him and the 
bank the relation of creditor and debtor, the 
owner of the money may follow itin this new 
form, because he can trace it. His money is in 
this particular investment. The fact that other 
money has been placed in the same investment, 
i.e., the same account, cannot affect his rights, 
and it is an entirely rational presumption that, 
whenever the depositor draws for his own use 
funds from this account, he intends to draw his 
own money, leaving the other funds untouched. 
But it impossible to trace the money when, as in 
this case, it has been paid out by the one who has 
it in his possession. If the plaintiff's money 
went into the hands of the assignors, it was paid 
out before the assignment, except as to $3.96; 
this being all the cash found on hand by the as- 
signee. As to this $3.96, it might be that the 
plaintiff*s position would be sound if he were able 
to show that any of the last $500 had ever come 
into the possession of the assignors. it may be 
that, in view of the established custom of remit- 
ting by draft collections made at a distance, it is 
essential to the protection of the rights of per- 
sons owning papers forwarded for collection 
merely that thecash with which the collecting 
bank carries on its business, and with which the 
money collected is mingled, should be regarded as 
a specific fund, and that all payments made by the 
bank thereout should be regarded as having been 
made out of its own cash, and not with the cash 
collected. A remittance of the specific money 
collected is probably never made. See, as sus- 
taining this view, Bank v. Weems (‘Tex. Sup.), 6 
8S. W. Rep. 802. This is a very important ques- 
tion, and we prefer not to decide it without the 
aid of full argument. Our views are supported 
by what we regard as the line of authorities most 
consonant with sound principle. Cavin v. Glea- 
son (N. Y. App.), 11 N. E. Rep. 504; Appeal of 
Hopkins’ Ex’r (Pa. Sup.), 9 Atl. Rep. 867; Ed- 
son, v. Angell (Mich.), 25 N. W. Rep. 307; Bank 
v. Armstrong, 39 Fed. Rep. 684; Bank v. Dowd, 
38 Fed. Rep. 172; 2 Story, Eq. Jur. §§ 1258, 1259; 
2 Pom. Eq. Jur. §§ 1051, 1058; Bank v. Goetz 
(ill. Sup.), 27 N. E. Rep. 907; Englar v. Offutt, 
16 Atl. Rep. 497,70 Md. 78. The decision in Bank 
v. Peters (N. Y. App.), 25 N. E. Rep. 319, is not 
in conflict with the case in 11 N. E. Rep. 504. It 
belongs to the class of cases of which Knatchbull 
v. Hallett is one, where the money has gone into 
a special fund. The drawers of a draft had de- 
posited for collection with a bank, which for- 
warded it to another bank, by which latter bank 
the collection was made, but no remittance was 
made before a receiver in insolvency of the former 
bank was appointed. It was held that the drawer 
of the draft could recover the money from the 
collecting bank. It was not a case where the 
money had been received by the insolvent bank, 
and mingled with its general funds. The insoly- 
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ent bank had not received the money at all. The 
solvent bank had received it. and still was in- 
debted for it to some one. The court very prop- 
erly held that it was indebted for it to the true 
owners of the draft, the forwarding bank never 
having had any title to the draft, but having re- 
ceived it merely for collection. The judgment 
of the district court is reversed. All concur. 


Nore.—The subject presented in the principal case 
is so admirably considered by the court, and has been 
so exhaustively reviewed in a recent number of this 
JOURNAL (31 Cent. L. J. 125, 145), in an article by 
Simon Obermeyer, on “The Progress of Equity in 
Following Trust Funds,” that it does not seem worth 
while to review the authorities upon that question. It 
may be well, however, to add the latest authorities 
upon the general subject of confusion of goods. 

Confusion of Goods.—The rule that a person who 
willfully confuses his goods with those of another 
loses his own, should be carried no further than ne- 
cessity requires, and if the goods can be easily distin- 
guished, then no change of property takes place, but 
the burden is on the guilty party to distinguish his 
property or lose it. Queen v. Wennwag, 97 N. Car. 383, 
2S. E. Rep. 657. A mortgaged crop of wheat, after 
being harvested, was deposited in the granary of g 
third person and mixed with other grain of the 
same quality: Held, that as such mixing was 
not done fraudulently, the mortgagee was en- 
titled to an aliquot part of the whole mass. Where 
goods of the same nature and _ value, belong- 
ing to different. owners, are mixed, without 
fraudulent intent, if a division can be made of equal 
value, as in case of a mixture of grains of the same 
kind, quality and value, then each owner may claim 
his aliquot part of the whole mass. Stone vy. 
Quaale, 36 Minn. 46, 29 N. W. Rep. 326. Where one 
innocently confounds his property with that of an- 
other, the general quality and character of the prop- 
erty being the same, as near as may be, neither loses 
his own. Both have a right to their own, and neither 
being able to distinguish their own, he whose prop- 
erty has been mingled with another’s, by the act of 
that other, may take so much of the common mass as 
he has init. Gates v. Rifle Boom Co. (Mich.), 38 N. 
W. Rep. 245. Where the goods to which plaintiff, the 
mortgagee, was entitled, were intermingled with 
like goods purchased by the mortgagor of defendants, 
the mortguge having been recorded, the burden of 
proof was on defendants to designate their goods; 
since in selling goods to the mortgagor, with knowl- 
edge that he would probably intermingle them with 
those of the plaintiff, they were guilty of laches, and 
the undistinguishable goods became the property of 
plaintiff. Kreth v. Rogers (N. Car.) 78. E. Rep. 682. 
K, owning a cheese factory, agreed with complain- 
ants, who were dairymen, to manufacture their milk 
into butter.and cheese at a certain rate per pound, he 
to sell the product and pay them the proceeds, less his 
compensation, in proportion to the amount of milk 
furnished by each. In a deed of trust given by K to 
secure the performance of his agreement, it was re- 
cited that K was engaged in the manufacture of but- 
ter and cheese from milk furnished by sundry 
patrons, which butter and cheese he sold from time to 
time, paying the said patrons the proceeds of such 
sales as dividemds or an indebtedness for milk deliv- 
ered to him. It was also shown that K refused to buy 
milk of several persons, giving as a reason that if he 
bought of one he would have to buy of all, and that on 





one occasion he was called to account for butter- 
milk he had sold, and forbidden to sell any more: 
Held that, where K transferred butter and cheese 
manufactured for complainants to a third party as 
security for a debt, the complainants were not pre- 
cluded from the recovery of such butter and cheese 
from such third party because it had been mingled 
with the products of another factory belonging to K, 
the complainants not consenting to such intermingling. 
First National Bank v. Kilbourne (Ill.), 20 N. E. Rep. 
681. In an action to replevy some staves, al- 
leged to have, been made from trees cut on 
plaintiff’s land, and which defendant had mingled 
with other staves, it is not necessary for plaintiff 
to show that the particular staves seized by the 
sheriff were made from trees cut on her land. 
Peterson v. Polk (Miss.), 6 South. Rep. 615. Where a 
lot of pieces of timber, called “headings,” are 
merged with other headings of a like description and 
value, the owner may sue to recover the same num- 
ber of headings without identifying the particular 
ones belonging to him. Reed v. King (Ky.), 128. W. 
Rep. 772. In an action to recover the value of goods 
illegally taken by creditors, with some belonging to 
them on a rescission of sale and mingled with their 
own, the court held that “the case would fall within 
the operation of the principle that where a person 
mingles his goods with those of another, and is unable 
to distinguish them, the loss must fall upon him,” 
and submitted to the jury merely the question of the 
value of the whole amount of goods taken: eld, 
that the court should have submitted the question of 
whether the goods were mixed willfully, fraudulently 
or wrongfully, as, if they were mixed innocently or 
by mistake, defendants would be entitled to retain 
the goods which they could distinguish, or the value 
thereof. Claflin vy. Continental Jersey Works (Ga.), 11 
S. E. Rep. 721. Where goods of plaintiff were mixed 
with those claimed to belong to the attachment de- 
fendant, but were distinguishable from his, there is 
no forfeiture of them, although the purpose of the 
intermingling was to hinder and delay his cred- 
itors. Allen v. Kirk (Iowa), 47 N. W. Rep. 906. 
Where logs cut on public lands by a trespasser were 
mixed in the river with a large quantity of other logs, 
so that the identical logs could net be conveniently 
separated, the United States thereby acquired a pro- 
portionate interest in the entire mass of logs, under 
Rev. Civil Code La. art. 528, which provides that: 
‘When a thing has been formed by a mixture of ma- 
terials belonging to different proprietors, if the mate- 
rials cannot be separated without inconvenience, their 
owners acquire in common the pro rata of the thing.” 
Norris v. United States, 44 Fed. Rep. 735. In re- 
plevin the evidence showed that defendant, as 
sheriff, had seized the goods under an attachment 
against a person who had fraudulently sold a stock of 
goods to the plaintiff; that the goods seized had been 
bought by plaintiff from another party after the 
fraudulent sale and put with the stock of goods, and 
were seized as a part of said stock. The evidence 
showed that plaintiffs were parties to the fraud in- 
volved in the sale of the goods to them, that they in- 
tentionally mingled with said stock the goods after- 
wards bought, and that they concealed the fact of 
such mingling: Held, that the goods so mingled 
should be treated as if they all belonged to the stock 
fraudulently sold. Reiss v. Hanchett (Ill.), 31 N. E 
Rep. 165. 
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MERRILL ON MANDAMUS. 

The author states in his preface that ‘the law of 
mandamus has gradually grown up under the guid- 
ance of judicial discretion, which has produced such 
varying decisions from the numerous courts of last 
resort, that it is expedient from time to time to colleet 
the law on this subject, both to assist the practicing 
attorney relative to the application of the writ in new 
questions presenting themselves from time to time, 
and to aid the courts in harmonizing their views of 
judicial discretion.” 

The work, a well-printed volume of tive hundred 
pages, treats in successive chapters of the definition, 
history, origin and scope of the writ of mandamus, 
how far the writ is confined to public rights and 
against public officers, general principles governing 
the issue of the writ of mandamus, discretion of court 
in issuing the writ, mandamus against the State, 
mandanus to the executive officers, to the legislat} 
ive department, and to public officers and public cor- 
porations, mandamus to private corporations, to can- 
vassers of elections and to courts, what courts issue the 
writ, parties to mandamus proceedings, pleading and 
practice in mandamus proceedings. Appended isa 
setof forms to be used in mandamus proceedings. 
The author is a member of the St. Louis Bar, and in 
addition to the enviable reputation he bears among his 
legal brethren, he is known to the editors of tvis 
JOURNAL by the many valuable articles and annota- 
tions he has, during a period of some years, contributed 
to its columns. His work in that regard has been of a 
character to justify us in the belief that this book has 
been prepared with eare and ability. We have given 
it careful examination, and find throughout its pages 
evidences of industry and careful work. The text is 
well written, the style of the author being plain and 
concise, and the notes are copious and exhaustive. 
The forms for use in mandamus proceedings will be 
found useful to the practitioner. The publishers are 
T. H. Flood & Co., Chicago. 


HAND-BOOK OF DECISIONS OF THE UNITED STATES 
SUPREME COURT. 

This bulky volume of over eight hundred pages pur- 
ports to give us the meat or substance of all the decis- 
ions of the Supreme Court of the United States from 
its organization to the October Term, 1891. It is pre- 
pared by H. D. Clarke, the librarian of the court. It 
is divided into two parts; first, anindex by subjects, 
and second, an index by cases. Therefore the exam- 
iner can pursue his inquiry in either direction. . There 
is also added the court and State where the writ of 
error or appeal was taken, and the date of the decis- 
ion by the Supreme Court of the United States. We 
ean see very readily that the book will save much 
labor to the practitioner in the search through decis- 
ions of the United States Supreme Court. The book 
is published by the Lawyers’ Co-operative Publishing 
Company, Rochester, N. Y. 


KEASBEY ON ELECTRIC WIREs. 

This work does not, like the recent book of Judge 
Thompson, purport to be a complete treatise on the 
law of electricity. It embraces simply the Iaw of 
electric Wires in streets and highways, and upon that 
particular topic it may be said that it gives us con- 
siderably more and treats of the subject in a more 
satisfactory manner than any book that has yet ap- 
peared. The use of streets for the distribution of 
electric currents has given rise to many legal contro- 
versies, and it is desirable, as the author says, “that 





the decisions on the subject should be collected and 
examined in order to see how the principles of the 
law relating to the streets have been applied to these 
new uses.”’ 

A resume of the subjects of the chapters will best 
reveal the scope and extent of the book. Chap. I. In- 
troductory. Chap. Il. By what authority streets may 
be used for electric wires. Chap. III. Municipal con- 
trol—Consent of local authorities. Chap. IV. Munici- 
pal control—Police regulations. Chap. V. Poles and 
wires as an obstruction of the highway. Chap. VI. 
Underground wires. Chap. VII. Rights of the own- 
ers of abutting lands. Chap. VIII. Rights of abutting 
owners—Telegraph and telephone. Chap. IX. Elee- 
trie light wires. Chap. X. The electric railway. 
Chap. XI. Condemnation of private rights for lines of 
electric wires. Chap. XII. Telegraphs on post roads. 
Chap. XIII. Telegraph lines along railroads. Chap. 
XIV. Interference of different kinds of electric cur- 
rents. Chap. XV. Injuries from unauthorized or de- 
fective poles and wires. The work is well prepared 
and cites all the latest authorities. It has a good in- 
dex, contains nearly two hundred pages, and is well 
printed and bound. Publishers are Callaghan & Co., 
Chicago. 





BOOKS RECEIVED. 





A Manual of Medical Jurisprudence, by Alfred 
Swaine Taylor, M. D., F. R.S. Revised and Edited 
by Thomas Stevenson, M. D., London, Eleventh 
American, Edited with Citations and Additions 
from the Twelfth English Edition. By Clark 
Bell, Esq. Philadelphia: Lea Brothers & Co. 
1892. 

An Elementary Treatise on the American Law of Real 
Property. By Christopher G. Tiedeman, Author 
of “Limitations of Police Power,” ‘‘Sales,’’ 
“Commercial Paper,” ete., and Professor of the 
Law of Real Property in the Law Department 
of the University of the City of New York. See- 
ond Edition. St. Louis: The F. H. Thomas 
Law Book Co, 1892. 


United States Cireuit Courts of Appeals Reports, 
Containin. the eases Determined in all the Cir- 
cuits from the organization of the Courts Fully 
Reported with numerous Annotations by Mem- 
bers of the Editorial Staff of the National Reporter 
System. Volume 1. With the Acts of Congress 
Establishing the Courts, and the Rules in all the 
Courts, Elaborately Annotated. St. Paul: West 
Publishing Co. 1892. 

THE AMERICAN STaTE Reports, Containing the 
Cases of General Value and Authority subsequent 
to those contained in the “American Decisions” 
and the “American Reports,’ decided in the 
Courts of Last Resort in the Several States. Se- 
lected, Reported and Annotated by A. C. Freeman 
and the Associate Editors of the “‘American De- 
cisions.” Vol. XXVI. San Francisco: Bancroft- 
Whitney Company, Law Publishers and Law 
Booksellers. 1892. 


The American Digest. Annual, 1892. Being Volume 
6 of the United States Digest Third Series An- 
nuals. Also, the Complete Digest for 1892. <A 
Digest of all the Decisions of the United States 
Supreme Court, all the United States Circuit and 
District Courts, the Courts of Last Resort of all 
the States and Territories, and the intermediate 
Courts of New York 8 ate, Pennsylvania, Ohio, 
Illinois, Indiana, Missouri and Colorado, U. 5. 
Court of Claims, Supreme Court of the District of 
Columbia, ete., as Reported in the National Re- 
porter System and elsewhere from September 1, 
1891, to August 31, 1892, With Notes of English 
and Canadian Memoranda of Statutes, annotations 
in Legal Periodicals, ete. A Table of the Cases 
Digested and a Table of Cases Overruled, Criti- 
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cised, Followed, Distinguished, ete., during the 
Year. References to the State Reports given by an 
Improved Method of Topical Citation. Prepared 
and Edited by the Editorial Staff of the National 
Reporter System. St. Paul, Minn.: West Pub- 
lishing Co. 1892. 








QUERIES. 
QuERY No. 1. 

A farmer had two nephews, one being legal 
(brother’s son), the other illegitimate (sister’s son). 
Latter helped to work the farm, lived and died there. 
By his will the uncle termed him his “nephew,” and 
bequeathed the farm to him at the aunt’s death. Pre- 
suming that this would be equivalent to “‘adoption,” 
could the other legal nephew, under United States 
law, claim as a “cousin,” or would the actual illegiti- 
macy, if proved, remain a bar in case of law suit by 
legal heir, or would the land become an escheat? 

Cc. H. 





HUMORS OF THE LAW. 


The Irish Law Times quotes from the Daily News 
a reference to an American judge who volunteered 
the information that “‘this court was unhappily ad- 
dicted to the use of ardent spirits when it was a 
young man,” but it was careful to add that “it had 
never made drunkenness an excuse for crime.” 

“Once,” says an old Californian, “when Niles Searles 
Was district judge up in Nevada and Sierra counties, 
the late Judge Belden and I were on opposite sides of 
a case Which was to be argied before him. When we 
reached Nevada City we found the judge about to de- 
part for Downeville on mule-back to hold court there. 
Ile made the novel proposition that we should ride 
over the mountains with him and argue our case on 
the way. We accepted the suggestion, secured horses 
and started off on either side of the judge’s mule. I 
opened the case and concluded my argument as we 
reached North San Juan. Then Belden replied. He 
Was very much in earnest and grew quite warm over 
the case, and didn’t conelude until we had passed 
Nigger Tent. Then Judge Searles ruminated a short 
time and delivered his decision flat against Belden. 
Belden was so much worked up about the case that 
the decision made all three of us a little uncomforta- 
ble for a time, and not a word was spoken as.we 
jogged along. Then, just as we rode down to Good- 
year’s bar, the judge broke the strained silence with 
the remark: ‘My mule seems very tired.’ ‘I should 
think he would,’ replied Belden, ‘after getting up 
such a decision as that.’ ”’ 


WEEKLY DIGEST 


@f ALL the Current Opinions of ALU the State 
and Territorial Courts of Last Resort, and of the 
Supreme, Circuit and District Courts of the 
United States, except those that are Published 
in Full or Commented upon in our Notes ef 
Recent Decisions. 
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1, ACTION — Tort or Contract.—A complaint alleged 
that plaintiff, relying on the fraudulent representations 
of defendants that one of them had a good tax title to 
land, and that the former owner died leaving no minor 
heirs, was induced to purchase the land, and take a 
quitclaim deed, and pay therefor $500; that he had also 
paid a judgment for costs and damages in a suit by 
which the minor heirs of the former owner recovered 
the land, and for the amount of such judgment, to- 
gether with the expenses of the suit and the purchase 
money, he demanded judgment: Held an action for 
damages for fraud alleged, and not to rescind the con- 
tract of sale.—MCCONNELL V. HUGHES, Wis., 53 N. W. 
Rep. 149. 

2. ADMINISTRATORS — Accounting.—An administrator 
is not chargeable with estimates made by him as to 
what may be collected on claims due the estate, but 
only withthe amounts actually collected.—FAUBER’S 
ADM’RS. V. GENTRY’S ADM’R., Va., 15 8S. E. Rep. 899. 

3. ADMINISTRATOR’S BOND—Reference.—In an action 
against the surety on an administrator’s bond, to re 
cover the amount found due on the accounts of the 
principal stated inthe probate court, by an order of 
reference confining defendant to “surcharging and 
falsifying” the account as stated, the referee is author 
ized to restate the account, on the principles of the 
former account, but to change the items according to 
the evidence.—KENNEDY V. ADICKES, 8. Car., 15 8S. E. 
Rep. 622. 

4, APPEAL—Statement of Facts —Under Code Proc. § 
1422, providing that the settlement of a statement of 
facts may be adjourned by order of the judge by whom 
the case was tried, where no order of adjournment ap- 
pears in the record, the certificate of the judge that the 
settlement had been adjourned by him is prima facie 
evidence that it was adjourned by his order.—DOYLE 
Vv. MCLEOD, Wash., 31 Pac. Rep. 96. 

5. ASSIGNMENT FOR BENEFIT OF CREDITORS.—Where 
the assignee for the benefit of creditors of a fraudulent 
vendee incurs no new liability on the faith of his title, 
he takes the property subject to all equities between 
the original parties, though heis a purchaser for value. 
—WALLACE V. COHEN, N. Car., 15S. E. Rep. 892. 

6. ASSIGNMENT OF LEGACY.—An assignment of a 
legacy, made before the death of the life beneficiary by 
the remainder-man, to whom it is not payable unless 
he is the survivor, is not void as a “catching bargain,” 
oradealing with an expectant heir forthe purchase 
of his expectancy; and where the transaction is bona 


jide, fora consideration which is fair and proper, and 


not accompanied by fraud or oppression, the assignee 
is entitled to the legacy after the death of the life bene- 
ficiary as against the remainder-man’s judgment 
creditor seeking to subject such legacy to the satisfac- 
tion of his judgment.—WHELEN V. PHILLIPS, Penn., 25 
Atl. Rep. 44. 

7. ATTACHMENT—Motion to Dissolve.—Where defend. 
ant moves todissolve an attachment on the ground 
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that the affidavit for the attachment is untrue, and files 
in support thereof his affidavit, denying the facts 
stated in the original affidavit for attachment, the bur- 
den of proof is upon the plnintiff to sustain the attach- 
ment by a preponderance of the evidence.—DOLAN V. 
ARMSTRONG, Neb., 53 N. W. Rep. 132. 


8. ATTACHMENT — Parties on Appeal.—In an action 
aided by attachment, where judgment is rendered 
against defendants, and the claim of an intervener to 
the property seized is tried separately, defendants are 
not necessary parties to an appeal from the judgment 
in intervention.—CITY OF WHAT CHEER V. HINES, Iowa, 
53 N. W. Rep. 126. 

9. BROKERS — Commissions.—Where a broker brings 
anintending purchaser of a vessel anda shipbuilder 
together, and as a result of such meeting a contract for 
the construction of a vessel is made, the mere fact that 
the shipbuilder was required to enter into competition 
with other builders before the contract was awarded 
to him does not deprive the broker of his right to com- 
mission.—HOLMES V. NEAFIE,-Penn., 24 Atl. Rep. 1096. 


10. CARRIERS — Passenger.—In an action against a 
carrier for ejecting a passenger, where the complaint 
alleges that plaintiff “was admitted as a passenger” on 
one of defendant’s cars, it sufficiently shows him to 
have been a passenger, without further stating the 
circumstances under which he became such.—OHIO & 
M. Ry. Co. Vv. CROUCHER, Ind., 31 N. E. Rep. 941. 

11, CERTIORARI.—Under the provisions of the statutes 
of this State the office of the writ of certiorari is con- 
fined to questions touching the jurisdiction of inferior 
courts, officers, boards, and tribunals, and tothe ques- 
tion whether such inferior courts, officers, boards, and 
tribunals have regularly pursued the authority con- 
ferred upon them.—STATE V. STATE BOARD OF ASSESS- 
MENT AND EQUALIZATION, 8S. Dak., 53 N. W. Rep. 192. 

12. CONTRACTS.—Where a written instrument is not 
essential to the validity of the contract, one of the 
parties may, on request, and in the other’s presence, 
aflix the latter’s signature to the instrument.—CROw VY. 
CARTER, Ind., 31 N. E. Rep. 937. 

13. CONTRACT — Alteration.—An agreement, indorsed 
on a building contract by the owner and contractor, 
providing for additional work for additional compen- 
sation, is not such an alteration of the contract as will 
release the contractor’s sureties.—BARCLAY V, ALSIP, 
Penn., 24 Atl. Rep. 1067. 

14, CONTRACT—Condition Precedent.—Plaintiff leased 
defendants a street railroad and a franchise for the 
extension of the road, agreeing to obtain all consents 
necessary forthe construction without hindrance of 
such extension by defendants, in consideration of 
which defendants agreed to pay a proportion of the 
receipts, and after a certain date, which was also 
named asthe time when allthe consents were to be 
obtained for constructing the extension, a certain 
guarantied rent: Held, that the obtaining of such con- 
sents was acondition precedent to the liability of de- 
fendants to pay the guarantied rent.—ATLANTIC AVE. 
R. Co. v. JOHNSON, N. Y., 31 N. E. Rep. 903. 

15. CONVERSION — Evidence—Damages.—In an action 
of conversion, even if the defendant be guilty, he has 
the right to show that the plaintiff has not been dam- 
nified by the act of conversion, or that his damages 
were merely nominal.—STONE V. CHICAGO ETC., R. Co., 
S. Dak., 53 N. W. Rep. 189. 

16. CORPORATIONS—Bonds—KEstoppel.—A person pur- 
chasing bonds of a corporation from its president and 
one of its directors inquired of his vice president, sec- 
retary, and attorney as totheir validity, and was in- 
formed by each that the bonds were regularly issued 
and sold, and were valid. The books of the corpora- 
tion showed that the bonds were authorized to be sold 
for $35,000, that such director’s name was entered asthe 
purchaser, and that he was credited with that sum: 
Held, that the purchaser from the director was an in- 
nocent purchaser, and the corporation was estopped 
to deny the validity of the bonds, as against him.— 





UNION LOAN & TRUST CO. V. SOUTHERN CALIFORNIA 
MOTOR ROAD Co., U.S. C. C. (Cal.), 51 Fed. Rep. 840. 

17. CORPORATIONS—Contracts with Trustees.—The ac- 
tion of the trustees of a corporation, who were its only 
stockholders, and the only persons interested therein, 
in selling to themselves in good faith property of the 
corporation, cannot be complained of by one who sub- 
sequently purchases stock with full information.— 
SKINNER V. SMITH, N. Y., 31 N. E. Rep. 911. 

18, CORPORATIONS—Stock—Estoppel.—Plaintiffs held 
amajority of the stock of a corporation, which they had 
taken at the rate of 50 cents a share in return for prop- 
erty turned into the hands ofthe corporation. After- 
wards the board of directors, which plaintiffs con- 
trolled, sold the balance of thestock to raise working 
capital at the same rate per share which plaintiffs had 
paid, and gave certificates which stated that the stock 
so sold was fully paid and unassessable, the same kind 
of certificates which plaintiffs held. After having ac- 
quiesced for three years in this sale, plaintiffs claimed 
that the shares so sold for working capital were sub- 
scribed for at the par value of two dollars a share, and 
that the difference between that and the _ price 
paid was still due: Held, that plaintiffs were es- 
topped from denying that the price paid was full 
payment.—GREEN V. ABIETINE MEDICAL Co., Cal., 31 
Pac. Rep. 100. 

19. COUNTY COMMISSIONER — Mandamus.—Where a 
county board may, in its discretion, let the contract 
tor printing and publishing the delinquent tax list and 
the proceeding of the board to the lowest bidder, yet, 
as there is no provision of statute making it the duty 
of such board toso award the contract, mandamus will 
not issue to compel such action.—STATE Vv. LINCOLN 
County, Neb., 53N. W. Rep. 147. 

20. Court — Jurisdiction of Supreme Court.—The 
clause in article 5, § 2, of the constitution of this State, 
providing that the supreme court “shall have a general 
superintending control over all inferior courts, under 
such rules and regulations as shall be prescribed 
by law,” materially enlarges the ordinary ap- 
pellate jurisdiction conferred upon reviewing 
courts. This added power authorizes this court, 
by writ of mandamus, to control and correct the 
proceedings of an inferior court in a case where 
the action complained of exceeds the jurisdic- 
tional powers of such court, or there has been a man- 
ifest abuse of discretion, and where the case is urgent, 
and an appeal will not afford an adequate remedy, and 
the circumstances of the case are such as to require 
an immediate review of the proceedings.—CITY OF 
HURON V. CAMPBELL, 8. Dak., 53 N. W. Rep. 182. 

21. CRIMINAL LAW—Larceny— Possession.—The pos- 
session of stolen property recently after the larceny 
thereof, when unexplained, may be sufficient to war- 
rant the jury in inferring the guilt of the party in 
whose possession it isfound. Whether such inference 
should be drawn is a question of fact exclusively for 
the jury.—ROBB V. STATE, Neb., 58 N. W. Rep. 134. 

22. CRIMINAL LAW — Physician. — Under Code, § 534, 
which provides that it shall be unlawful for any per- 
son, without a license,to engage in any business or 
profession for which a license is required, “either 
with or without compensation, on any agree- 
ment, express or implied,” it is immaterial that an in- 
dictment charging defendant with practicing as a 
physician without a license failed to allege that he did 
so for compensation.—WHITLOCK V. COMMONWEALTH, 
Va., 158. E. Rep. 893. ‘ 

23. CRIMINAL PRACTICE—False Pretenses.— A charge 
that the crime of obtaining property by false pretenses 
Was accomplished “by the making of false statements 
and representations and promises,” conforms to and 
is synonymous with Code, § 4073, describing such of- 
fense as “designedly, and by false pretenses,” obtain- 
ing, etc.—STATE V. GRANT, Iowa, 53 N. W. Rep. 120. 

24. CRIMINAL PRACTICE — False Pretenses.— An _ in- 
dictment charging defendant with falsely represent- 
ing that he was owner of several parcels of land does 
not sufficiently negative the truth of such representa 
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tions by the allegation that defendant “was not then 
and there the owner of all of said real estate.”—STATE 
V. TRISLER, Ohio, 31 N. E. Rep. 881. 

25. CRIMINAL PRACTICE—Pollution of Water.—An in- 
dictment which charges that defendant “did corrupt 
and render unwholesome and impure” a certain water- 
course by putting “offal, filth,and noxious and offen- 
sive’ substances into the same, charges but one of- 
fense.—STATE V. FRIBBERG, Ohio, 31 N. E. Rep. 881. 

26. CRIMINAL TRIAL — Witness — Credibility.— On a 
prosecution for murder, it is proper, in order to dis- 
credit a witness for the State to ask himif he had not 
been indicted for a robbery and confessed the crime, 
if he did not stand indicted for conspiracy, and if he 
had not offered to swear for accused if he were as- 
sisted to get rid of the conspiracy charge.—ROBERTS V. 
COMMONWEALTH, Ky., 20 8. W. Rep. 267. 


27. DECLARATIONS.—In an action on a note by the ad- 
ministrator of the payee, the latter’s brother filed a 
cross complaint, alleging that the note had been in- 
dorsed to himself by the deceased in his life-time, and 
the issue was as to the ownership of such note: Held, 
that declarations made by deceased, not in his 
brother’s presence, several years after the indorsement 
was made, that he still had the notes in his possession, 
that he had had trouble with his brother, and that the 
indorsement was made by him to evade paying taxes 
were self-serving and not admissible in evidence.— 
SCHMIDT V. PACKARD, Ind., 31 N. E. Rep. 944. 


28. DEED—Acknowledgment.—A bill to reform the 
certificate of a married woman’s acknowledgment to 
a deed executed by her and her husband alleged that 
she was examined Sy the officer separate and apart 
from her husband, and that by mistake the fact was 
not stated in the certificate: Held, that an allegation 
in the answer, “We deny the statements set forth in 
said bill,’ was responsive, and cast on plaintiffs the 
burden of proving their allegations.—HAND v. WEID- 
NER, Pa., 25 Atl. Rep. 38. 

29. DEED—Boundaries.—Where the pnblic have only 
aright of way over a street, a conveyance of the abut- 
ting land, describing it as “bounded by” such street 
includes the land tothe center of the street.—FIRM- 
STONE V. SPAETER, Pa., 25 Atl. Rep. 41. 

30. DEED—Condition.—A condition,in a deed in fee 
of certain land, provided that the grantors, their heirs 
and assigns, should have the right to repurchase the 
land; and that if the grantee conveyed the land by deed 
or mortgage to any one without first giving the 
grantors, their heirs or assigns, the privilege of repur- 
chasing the same, the deed should be void: Held, that 
such condition was repugnant to the grant, and void.— 
HARDY V. GALLOWAY, N. Car., 15 8. E. Rep. 890. 

31. DEED — Delivery — Presumption. — When a deed, 
which is beneficial in its character to the grantee 
named therein, is properly acknowledged and re- 
corded, the presumption of law is that it was de- 
livered by the grantor and accepted by the grantee.— 
BOWMAN V. GRIFFITH, Neb., 53 N. W. Rep. 140. 

32. DEED—Tract in Gross.—Where a tract of land, de- 
scribed as within certain boundaries, was sold for asum 
stated in gross, the sale was of the tract in gross rather 
than by the acre, though the grantor guarantied the 
tract to contain a certain number of acres; and, 
though it contained a greater number of acres than 
the grantor guarantied, he cannot afterwards recover 
proportionately per acre for the excess.— HARDIN V. 
KELLEY, Va., 15 8. E. Rep. 894. 

33. DEPOSITIONS—Service of Notice.—The service of a 
notice to take depositions upon a station agent of a 
railway company, who had no authority in or connec- 
tion with the cause in which the deposition was pro- 
posed to be taken, is nota legal or sufficient notice, 
Norisa notice to take depositions “process” within 
the meaning of chapter 123 of the Laws of 1871.—ATCHI- 
son, T. & S. F. R. CO. V. SAGE, Kan., 31 Pac. Rep. 140. 

34. DESCENT AND DISTRIBUTION—Marriage.—Rey. St. 
1581, § 2484, provides that, “if a widow shall marry a 





second or subsequent time, holding real estate in virtue 
of any previous marriage, and there be a {child or 
children of their. descendants alive by such marriage, 
such widow may not, during such second or subse- 
quent marriage, alienate such real estate; and, if such 
widow shall die during such marriage, such real estate 
shall go to such children by the marriage in virtue of 
which such real estate came to her, if any there be:”’ 
Held, that land set off toa widow as her share of her 
deceased husband’s estate is not subject to her debts 
contracted during a subsequent marriage, where there 
aye children of the prior marriage.—DAVIS Vv. KELLY, 
Ind., 31 N. E. Rep. 942. 

35. DESCENT AND DISTRIBUTION—Real Estate by Stat- 
ute.—The rule of the common law is that when a per- 
son dies intestate his real estate descends to his heir, 
but his personal property, including chattels real, 
vests in his administrator. In this State, by sundry 
statutes, interests in lands, such as chattels real, leases 
for a term of years, and the like, are regarded as real 
estate instead of personalty.—MCKEE Vv. HOwE, Colo., 
81 Pac. Rep. 115. 

36. EASEMENTS—Non-user.—An easement acquired by 
grant cannot be lost by mere non-user,though it may 
be by non-user coupled with an intention of abandon- 
ment.—WELSH V. TAYLOR, N. Y., 31 N. E. Rep. 896. 

37. ELECTIONS — Ballots. —A statement in the certifi- 
cate to the effect merely that certain ballots had been 
rejected “for being double,’ though a sufficient reason 
for their rejection under Gen. St. § 240, is not sufficient 
under Pub. Acts 1889, ch. 247, § 9, modificatory thereto, 
providing that ballots are to be rejected as double only 
where the several ballots are for different candidates 
for the same office, and not where they are for the 
same candidate; and the burden, therefor, in such a 
case, ison one claiming their legal rejection to prove 
such legality by evidence outside of the returns. — 
STATE V. WALSH, Conn., 25 Atl. Rep. 1. 


38. ELECTIONS— Reapportionment.—Under Const. 1879, 
art. 4 §§ 1, 6, the State is divided into senate districts 
numbered from l1to 40, and senators are chosen for 
terms of 4 years. The only, exceptions stated are that 
the senators elected in 1879 shall be limited to3 years. 
and those elected in 1882 from the odd-numbered dis- 
tricts to 2 years, sothat one half may thus be elected 
every second year: Held that, notwithstanding a 
county may by anew apportionment be transferred 
from an odd to an even numbered district, and so lose 
the opportunity of participating in an election, the 
courts will not interfere; but the senator elected in the 
said even-numbered district, before the change, will 
hold for the full term.—PEOPLE V. PENDEGAST, Cal., 31 
Pac. Rep. 103. 

39. EMINENT DOMAIN.—In an action against a railroad 
company by E and others for damages to a leasehold, 
by taking a part of the premises for railroad purposes, 
it is no defense that the lease was made to E alone, and 
was not transferable without the lessor’s consent, and 
that the lessor had not consented to any transfer.— 
EHRET V. SCHUYLKILL RIVER E. 8S. R. Co., Pa., 24 Atl. 
Rep. 1068. 

40. EMINENT DOMAIN — Construction of Railroad. — 
Where a railroad company has taken and appropriated 
land for railroad purposes by virtue of condemnation 
proceedings, the owner of the land may recover for its 
depreciation in value, taking into consideration any 
purpose for which it might be the most profitably 
used.—CHICAGO, K. & N. Ry. Co. V. DAVIDSON, Kan., 31 
Pac. Rep. 131. 

41. EMINENT DOMAIN — Construction of Railroad. — 
Where a railroad company, in constructing its railroad, 
constructs an embankment upon which it places its 
railroad tracks, and the railroad tracks are not placed 
upon the plaintiff's land, but the embankment extends 
over and upon the plaintiff's land, and occupies a 
portion thereof of about 8 feet in width by 450 feet in 
length, held, that the plaintiff may maintain an action 
against the railroad company as for a permanent tak- 
ing and appropriation of a portion of her land, and for 
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damages to the extent of the depreciation in value of 
her land caused by such taking and appropriation.— 
WICHITA & W. R. Co. V. FECHHEIMER, Kan., 31 Pac. Rep. 
127. . 

42. ESCAPE—Liability of Sheriff—A _ sheriff's deputy 
permitted a debtor arrested on civil process to go into 
his bedroom, from which he escaped by a back door, 
and was not retaken: Held, that it was an escape, 
within Code, § 313, providing that if, after such arrest, 
the defendant escaped, the sheriff shall be liable as 
bail.— WINBORNE V. MITCHELL, N. Car., 15 8. E. Rep. 882. 

43. ESTOPPEL. — Defendants bought part of a farm 
knowing the farm was mortgaged, and erected mills 
thereon, supposing their deed gave a clear title. The 
inortgagee of the farm was frequently on the site of 
the mills, but it did not appear that defendants were 
misled by anything he said or did: Held, that the 
mortgagee was not estopped from foreclosing on de- 
fendant’s property.—KENDALL Vv. TRACY, Vt., 24 Atl. 
Rep 1118. 

44, EVIDENCE — Parol Evidence—Memorandum.—The 
rule that parol evidence is not admissible to vary the 
terms of a written contract does not apply to a mem- 
orandum, signed by one of the parties, which contains 
no contract stipulations, and does not define the mut- 
ual obligations, and which appears on its face to be 
intended as an informal memorandum, to be considered 
in connection with oral negotiations which preceded 
it.—KREUZBERGER V. WINGFIELD, Cal., 31 Pac. Rep. 109. 

45, EVIDENCE—Res Geste.—On the trial of an issue as 
to whether some of the heirs of a decedent had received 
property from him as an advancement, declarations 
of deceased, made several years after the transaction 
took place, thatthe transfer of the property was in- 
tended as anabsolute gift, are too remote to be admit- 
ted as part of the res geste.—THISTLEWAITE V. THIS- 
TLEWAITE, Ind., 31 N. E. Rep. 946. 

46. FRAUD — Evidence — Admissibility.—In an action 
by one insurance company against another, plaintiff 
alleged that, through the fraud of an agent employed 
by both companies, it had paid large amounts on ma- 
rine losses which defendant ought to have paid; that 
the fraud was effected by shifting the risks after 
knowledge of disaster,—in some cases by re-insuring 
with plaintiff risks originally insured by defendant, in 
others by substituting plaintiff for defendant as the 
original insurer, and in still others by concealing rein- 
surance effected by defendant upon risks originally 
insured by plaintiff, thus throwing the whole burden 
of the loss upon plaintiff: Held, that in proving the 
frauds it was competent to show that during the same 
period the agent was committing a series of similar 
frauds upon other companies, for which he was agent, 
forthe benefit of defendant; and that all the entries 
made in his books by his clerks pursuant to his in- 
structions, in effecting the frauds, as well as the in 
structions themselves, both general and special, were 
admissible as part of the res gesta.—CONTINENTAL INS. 
Co. OF CITY OF NEW YORK V. INSURANCE CO. OF STATE 
OF PENNSYLVANIA, U. 8. 0. C. of App., 51 Fed. Rep. 884. 

47. FRAUDULENT CONVEYANCES.—One to whom Certifi- 
cates of stock are transferred without consideration, 
and in fraud of creditors, and who pays a loan for 
which they were previously pledged, is liable to the 
creditors of his assignor, not for the total value of the 
stock, but only forthe amount by which its value at 
the time of transfer exceeded the amount of the loan. 
—HAMILTON NAT. BANK OF BOSTON V. HALSTEAD, N. Y., 
31 N. bk. Rep. 900. 

48. FRAUDULENT CONVEYANCE — Consideration — 
Where a partner, whose firm is overdrawn at a bank, 
asks indulgence until they can collect some accounts, 
which will enable them to pay, but finally, when re- 
fused further credit, represents that the said accounts 
have been collected and applied to indebtedness due 
other banks, a voluntary conveyance by him of land 
to a brother, also a partner, without the knowledge of 
the latter, based upon a consideration not then ex- 
ecuted, or agreed to be executed, and consisting merely 





of the assumption of certain debts after the convey- 
ance and after attachment by the bank, cannot be up 
held as a bona fide transaction.—FARMERS’ & TRADERS’ 
NAT. BANK OF COVINGTON V. CONNER, Ky., 208. W. Rep. 
265. 

49. INTOXICATING LIQUORS.—A man’s barn and gran- 
ary are nota partof his dwelling house within Acts 
1882, No. 41, which provides that no person shall give 
away intoxicating liquor unless he performs the act in 
his “own private dwelling.”—STATE Vv. CAMP, Vt., 24 
Atl. Rep. 1114. 

50. INSURANCE—Additional Insurance.—In an action 
onan insurance policy containing a condition avoid- 
ing it if the assured should obtain other insurance 
without the consent of the company, where a copy of 
the policy is filed with the complaint, a special answer 
in confession and avoidance setting up a violation of 
such condition is not demurrable because a copy of the 
policy isnot filed with it—REPLOGLE Vv. AMERICAN 
Ins. Co., Ind., 31 N. E. Rep. 947. 

51. INSURANCE—Conditions of Policy.—Where an in- 
surance policy places specific amounts of insurance 
on separate kinds of property, and inserts a prohibi- 
tion against mortgage as to one kind alone, a violation 
of that prohibition will not affect the validity of the 
policy as to the other kinds of property.—WRIGHT V. 
FIRE INS. ASS’N OF LONDON, Mont., 31 Pac. Rep. 87. 


52. INTOXICATING LIQUORS—Loss of Support.—In an 
action for damages by a married woman against a sa- 
loon keeper for loss of means of support resulting from 
the sale of liquors to her husband, it is error to instruct 
the jury that habits of the husband, prior to the acts 
complained of, are immaterial. Although the fact that 
he drank to excess will not defeat a recovery, yet such 
fact may properly be considered bythe jury as affect- 
ing the measure of damages.—ULDRICH V. GILMORE, 
Neb., 53 N. W. Rep. 135. 

53. INSURANCE— Notice of Loss.—Provisions of an 
insurance policy covering a stock of goods for notice 
of loss within a specified time, and in a particular 
manner, will be held to have been waived by the in- 
surer, where, with knowledge of the loss of part of 
said stock by tire, it by its adjusting agent demands 
and obtains possession of the remainder of the goods 
and books of the insured, and is engaged for several 
days, with the help of the latter, in ascertaing the 
amount of the loss.—ST. PAUL FIRE & MARINE INs. Co. 
V. GOTTHELF, Neb., 53 Ne W. Rep. 137. 

54. JUDGMENT— Reference to Pleadings.—Where a 
decree, directing the order of application of funds in 
payment of certain notes, refers to such notes by their 
exhibit mark, without finding the amount and date of 
maturity of each, reference may be had to the plead 
ings on which such decree is based to ascertain the 
same.—REDHEAD V. BAKER, lowa, 53 N. W. Rep. 114. 

55. LANDLORD AND TENANT.—Fixtures.—Neither at 
common law, nor under section 3206, Comp. Laws, has 
a tenant any right, after the expiration of his term, to 
remove articles of property affixed by him to the 
demised premises for purposes of trade, as described 
in said section.—SWEET V. MYERS, 8. Dak., 53 N. W. Rep. 
187. 

56. LEASE OF RAILROAD.—-The vendee or lessee of a 
railroad is jointly liable with the original owner or 
lessor for damages resulting from a permanent injury 
to property, caused by the construction of the road. 
—STICKLEY V.CHESPEAKE & 0. Ry. Co., Ky.,20 8S. W. 
tep. 261. 

57. LICENSE—Estoppel.—Where a railroad company, 
by permission of the owner, occupies land with a turn 
table and other structures, the right to be at the pleas 
ure of the owner, ® grantee of the land is not estopped 
to deny the company’s right to occupy it for such pur 
pose.—LAKE ERIE & W. Ry. Co. v. KENNEDY, In d., 31 
N. E. Rep. 943. 

58. MARINE INSURANCE.—In an action on 2 marine 
insurance policy it appeared that the vessel insured 
was, ina storm, cut adrift from a propeller, and lost 
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A special verdict was found that the vessel was cut 
adrift “to relieve the propeller and tow from a danger 
of navigation, and for the best interest of the property 
at risk: Held, that the insurer’s liability was not 
limited by such verdict to a general average loss, as 
it did not show the sacrifice was made as the sole 
means of averting an immediate,common danger to 
the property and crew.—BRITISH AMERICAN ASSUR. Co. 
OF TORONTO Vv. WILSON, Ind., 31 N. E. Rep. 938. 

59. MARRIAGE—Evidence.—On the claim of children 
toashare inan estate as grandchildren of decedent, 
their mother is a competent witness to the fact of her 
marriage to decedent’s son, also deceased.—IN RE 
WILLIAM DRINKHOUSE’S ESTATE, Pa., 24 Atl. Rep. 1083. 

60. MASTER AND SERVANT—Assumption of Risk.—A 
railroad employee who travels several times daily for a 
number of years over the line at a place where it is 
crossed by a public road, and must therefore know the 
danger of collisions with vehicles at the crossing be- 
cause of freight cars obstructing the view, assumes 
the risk of collisions, if he makes no complaint to the 
company in regard to the crossing, and the necessity 
of keeping a watchman there.—RUMSEY V. DELAWARE, 
L. & W. R. Co., Pa., 25 Atl. Rep. 37. ; 

61. MASTER AND SERVANT — Assumption of Risk.— 
Where the fellow-servants or coemployees of another 
employee are not guilty of any negligence, and such 
other employee, knowing the dangerous character of 
the work which he is required to do, undertakes the 
same, although unwillingly, for fear of losing his em- 
ployment, and is injured, he has no cause of action 
against the master.— SOUTHERN KANSAS Ry. Co. V. 
MOORE, Kan., 31 Pac. Rep. 138. 

62, MASTER AND SERVANT—Contributory Negligence.— 
Al7 year old boy, who has had experience around ma- 
chinery, cannot recover from his employer for an in- 
jury caused by the fact that his shirt, being loose, was 
caught in a horizontal revolving shaft or windlass 
while he was bending over it to unfasten a bucket, and 
so drawn around it; the rule being that a minor serv- 
ant, old enough and sensible enough to use his eyes, 
and to take notice of the ordinary operation of familiar 
natural laws, and to govern himself accordingly, acts 
at his own peril in failing so to do.—KELLEY V. BAR- 
BER ASPHALT Co., Ky., 208. W. Rep. 271. 

63. MASTER AND SERVANT—Defective Car.—A railroad 
company is not liable for an injury to a brakeman re- 
sulting from a bolt becoming loose and projecting from 
the end of a car which he was coupling, where there is 
no evidence that any person had knowledge of the de- 
fect prior tothe accident; the defect being one which 
might result from the ordinary use of the car. — 
MENSCH V. PENNSYLVANIA R. CO., Pa., 25 Atl. Rep. 31. 

64. MECHANICS’ LIENS—Merger.—Whenever the holder 
of amechanic’s lien acquires the title to the property 
upon which the mechanic’s lien exists, by a convey- 
ance thereof from the owner, and not by a foreclosure 
in the courts, though that would be equally good, the 
mechanic’s lien will not be so merged in the legal title, 
or beso extinguished or destroyed, that a judgment 
subsequently rendered in favor of a third person 
against such owner, but rendered at a term of the 
court commenced before the conveyance was made, 
and in an action pending at the beginning of the term, 
would create a judgment lien prior or superior to the 
mechanic’s lien, or would authorize the property.to be 
sold on an execution issued on its judgment, free and 
clear from such mechanie’s lien.—BOWLING v. GAR- 
RETT, Kan., 31 Pac. Rep. 135. 

65. MINES AND MINING—Description.—In an action to 
determine Who is entitled to a patent on a mining 
claim described by courses and distances, it is imma- 
terial that in the complaint the course of the last line 
is stated to be in the southwest instead of in the south- 
east, Where the terminus is the place of beginning.— 
HOFFMAN V. BEECHER, Mont., 31 Pac. Rep. 92. 

66. MORTGAGE—Foreclosure.—In a foreclosure pro- 
ceeding, where the holder of a prior mortgage is not 
made a party, itis not necessary for the court to find 





the amount due on such mortgage, since the holder, 
not being a party to the suit, will not be concluded 
thereby, and the provisions of the Code for the ascer- 
tainment of prior liens by the appraisers are adequate 
to preserve the rights of the mortgagor, or others 
standing in the same relation to the mortgaged prop- 
erty.—STRATTON V. REISDORPH, Neb., 53 N. W. Rep. 136. 

67. MORTGAGE—Foreclosure.—In a suit to foreclose a 
mortgage, parties defending as judgment creditors of 
the mortgagor are guilty of laches, and estopped from 
setting up the defense of fraud and want of considera-, 
tion inthe mortgage and note thereby secured, as- 
signed to plaintiffs after maturity, where such de 
fendants allowed their judgments to remain fully 
satisfied of record for nearly a year before they made 
application to have them reinstated, the levy made to 
satisfy the same having been set aside, and where the 
assignment to plaintiffs was made while the judgments 
appeared on the record as fully satisfied.— HEAD Vv. 
NEWCOMB, Iowa, 53 N. W. Rep. 118. 


68. MORTGAGE—Foreclosure—Sale.—In selling real es- 
tate under mortgage foreclosure,the court may ap- 
point a master commissioner or the sheriff to con- 
duct the sale. Itis the duty of the officer, thus ap- 
pointed, to conduct all the proceedings leading up to 
and the sale itself ina fair, impartial manner, so that 
the property may be sold for the best price possible. 
This officer is under the control of the court, and it is 
its duty to see that the advertisement of sale is pub- 
lishedin a paper that will give it general publicity so 
as to invite competition, and that the sale in other re- 
spects is fairly conducted.—STATE Vv. HOLLIDAY, Neb., 
53 N. W. Rep. 142. 

69. MUNICIPAL CORPORATIONS—Defective Sidewalk — 
Negligence.—In an action against a city for injuries 
caused by a defective sidewalk on the south side of a 
street, plaintiff testified that at the time of the acci- 
dent he knew the north side was in a bad condition, 
and laterin his examination stated that he knew the 
north side was better than the south: Held, that 
plaintiff failed to show a case free from contributory 
negligence.—LYNCH V. CITY OF ERIE, Pa., 25 Atl. Rep. 
43. 

70. MUNICIPAL CORPORATION—Defective Streets.—It 
a city’s duty to construct and maintain suitable ditches 
to carry off the water ordinarily flowing from sources 
in the vicinity of its highways, and, if it allows it to 
run along the center of or over the road until there is 
an accumulation of ice therefrom, which renders un- 
safe and obstructs travel thereon, it is liable for in- 
juries thereby caused to a traveler, and cannot escape 
liability on the ground that the ice had not so accumu- 
lated in hills and ridges as to form an obvious physical 
obstruction to travel.—DECKER V. CITY OF SCRANTON, 
Pa., 25 Atl. Rep. 36. 

71. MUNICIPAL CORPORATIONS—License—Ordinance.— 
Under the authority given to cities by section 1692 of 
the Revised Statutes, to regulate auctioneering, and to 
regulate, license, or prohibit the sale at auction of 
goods, wares, and merchandise imported into the cor- 
poration for the purpose of being sold at auction, city 
councils may, if no discrimination is made against 
goods imported forthat purpose, and in favor of goods 
of the same class, kind, and quality already within the 
corporation, provided by ordinance for licensing the 
sale at auction within the corporation of such im- 
ported géods, and may, when necessary for the pro- 
tection of thepublic health, safety, or morals, pro 
hibit the sale at auction of goods imported into the 
corporation forthe purpose of being so sold.—SIPE V. 
MURPHY, Ohio, 31 N. E. Rep. 884. 

72. MUNICIPAL CORPORATION— Street Paving.—Abut 
ting owners are not liable forthe cost of repaving a 
street, merely because the expense of the original 
paving, nearly 60 years before, had not been paid by 
the then owners, but by the public.—City OF HARRIS- 
BURG V. SEGELBAUM, Pa., 24 Atl. Rep. 1070. 

73. MUNICIPAL IMPROVEMENTS —Assessment.—Manis- 
tee City Charter, ch. 26, § 17, provides that “no public 
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work shall be commenced, nor any contract therefor 
be let or made, until atax or assessment shall be levied 
to pay the cost and expense thereof, and no such work 
or improvement shall be paid for, or contracted to be 
paid for, except from the proceeds of the tax or assess- 
ment thus levied: Held, that abutting property own- 
ers cannot stand by and without objection see a street 
paved, and after its completion restrain the collection 
of the assessment for the improvement, whether the 
assessment be regular or not.—LUNDBOM v. CITY OF 
MANISTEE, Mich., 53 N. W. Rep. 161. 

74. NEGLIGENCE — Defective Streets. —In an action 
against a board of water commissioners for damages 
alleged to have resulted from a ridge of earth left after 
laying water pipes along a street near a railroad 
crossing the evidence showed that the ridge was out- 
side of the traveled portion of the street; that the 
space left for travel was at least 18 feet wide;that as 
plaintiff undertook to cross the railroad track his team 
became frightened, and he was thrown out of the 
wagon and injured. There was no evidence as to what 
frightened the team, nor as to what caused the “jolt” 
of the wagon which threw plaintiff out,except one 
witness testified that the next morning he saw tracks 
on the ridge from 100 to 125 feet from where plaintiff 
started to cross the tracks: Held,that judgment for 
defendant should have been directed.— WESTFALL V. 
BOARD OF WATER COM’RS OF CITY OF DETROIT, Mich., 
53 N. W. Rep. 161. 

75. NEGLIGENCE— Defective Water Pipe—Highway.— 
It is the duty ofa borough in laying a water pipe 
along a traveled highway to construct it in a safe 
manner and to exercise due diligence to keep it in 
such a condition as not to endanger the safety of 
people lawfully passing. — BAKER V. BOROUGH OF 
NORTH EAST, Pa., 24 Atl. Rep. 1079. 

76. NEGLIGENCE— Pleading.—In an action against a 
railroad company for death from negligence of em- 
ployees, a petition averring (hat deceased was a trans- 
fer agent on defendants line, but that he was not in de- 
fendant’s employ, is not bad on demurrer, as showing 
that deceased was an employee of defendant.—MEF- 
FORD’S ADM’RV. LOUISVILLE & N. R. Co., Ky.,20S. W. 
Rep. 263. 

77. NEGOTIABLE INSTRUMENT—Bona Fide Purchaser. 
—The title of an endorsee of negotiable paper for value, 
purchased before due, cannot be impeached, unless he 
has actual or constructive notice of facts such as to 
subject him to the imputation of fraud or bad faith in 
the transaction.—MERCHANTS’ NAT. BANK OF ST. PAUL 
Vv. MCNEIR, Minn., 53 N. W. Rep. 178. 

78. NEGOTIABLE INSTRUMENT — Defenses.—In a suit 
against the maker of a purchase-money note given for 
a conveyance with limited covenants “to warrant and 
defend title against the lawful claims of all persons 
claiming by, through, or under” the grantor, defend- 
ant may set up fraud and deceit in misrepresentation 
of title, and failure of consideration, where plaintiff is 
not a bona side purchaser for value before maturity.— 
KIMBALL V. SAGUIN, Iowa, 53 N. W. Rep. 116. 

79. NEGOTIABLE INSTRUMENT — Estoppel—Action on 
Note—Burden of Proof—Right to Open and Close.—De- 
fendant, contemporaneously with the execution and de- 
livery of his note, executed and delivered to the payees 
therein a writing, certifying that the note was a bona side 
debt, without offset, discount or defense: Held, in anac- 
tion on the note by an assignee of the payee; who pur- 
chased before maturity on the faith of such certificate, 
that defendant was estopped from denying such writ- 
ing, even though he executed the same in good faith, 
and without design to defraud or deceive.—CRABTREE 
Vv. ATCHISON, Ky., 208. W. Rep. 260. 

80. NEGOTIABLE INSTRUMENT—Forgery of Signature. 
—The forgery of the maker’s name to a renewal note 
delivered by the payee to the holder of the original 
note does not discharge the maker from liability on 
such original note,as the giving of a forged note in 
lieu of itdoes not operate as a payment.—SECOND Nat. 
BANK OF READING V. WENTZEL, Pa., 24 Atl. Rep. 1087, 





81. NEGOTIABLE INSTRUMENT — Indorser— Release.— 
Where a stockholder in a corporation indorses a note 
to secure an existing indebtedness of such corpo- 
ration, upon agreement with the payee that the cor- 
poration shall have the exclusive sale of certain ma- 
chinery manufactured by the payee, and but for such 
agreement would not have indorsed, a violation of the 
agreement, to even a limited degree, justifies a refusal 
by the indorser to pay or renew the said note —J. A. 
Fay & Co. Vv. JAMES JENKS & CO., Mich., 53 N. W. Rep. 
163. 

82. OFFICE AND OFFICER—Constitutional Law.—In the 
absence of any constitutional restriction, the salary of 
a public officer may, by proper legislative authority, 
be either increased or diminished during his official 
term.—CARLILE V. HENDERSON, Colo., 31 Pac. Rep. 1117 

83. OFFICER—Constables—Bond.—A constable and the 
sureties on his official bond may be joined as defend- 
ants in an action fora breach of the condition of such 
bond.—SCHILLING V. BLACK, Kan., 31 Pac. Rep. 143. 

84. PRACTICE— Dismissal. — On consideration of the 
motion to reinstate this case it is ordered that the 
same be denied, the want of information by counsel 
that his client has procured letters of administration 
being no excuse for not making the latter a party at 
the proper time, it being the duty of the administrator 
to-keep his counsel informed of all the facts necessary 
to the proper conduct of the cause in this court.+ 
PICKETT V. CRUMBLY, Ga., 15S. E. Rep. 910. 

85. PRINCIPAL AND SURETY—Extension of Time.—An 
agreement to extend time to a principal debtor, upon 
guaranty of payment bya third person, does not af- 
fect the liability of the surety, if assented to by him.— 
VAN HORNE V. DICK, Pa , 24 Atl. Rep. 197s. 

86. PRINCIPAL AND SURETY — Guaranty.—One H pur- 
chased from S judgments against a third person, and 
took an assignment thereof, and to secure their pay- 
ment took a bond from §, conditioned that, if the judg- 
ments should be paid in full by the judgment debtor, 
the obligation should be void; otherwise to remain in 
full force and virtue: Held, that S was bound as surety 
onthe judgments, and not merely as guarantor, and 
therefore was not released from liability on his bond 
by failure of H to revive the judgments, H not having 
been bound to do so unless requested.—IN RE SHER- 
MAN’S ESTATE, Pa., 25 Atl. Rep. 35. 

87. PUBLIC PRINTING—Contracts.—Under chapter £9, 
Laws 1891, which divides the public printing into five 
classes, enumerating what shall constitute each class, 
and requires the secretary of State,as ex oficio com- 
missioner of public printing, to advertise for proposals, 
and to “award separate contracts for each class,” it is 
not allowable to break into these classes, and let 
selected portions of the same class to different parties. 
—CARTER V. RINGSRUD, 8. Dak., 53 N. W. Rep. 181. 

88. PUBLIC LANDS—Surveys.—A surveyor, acting un- 
der special instructions based upon an opinion of the 
secretary of the interior, surveyed an old Spanish 
grant, and reported the same to the surveyor general. 
Protests were filed against the survey; but the survey- 
or general approved the same, and forwarded it, to- 
gether with the protests and evidence, to the commis- 
sioner of the general land office. The latter accepted 
the survey in part, but reserved the remainder for 
further consideration, meantime directing the sur- 
veyor general to withhold the filing of the triplicate 
plats from the local landoftice. The matter was then 
referred to the secretary of the interior, who held that 
the survey did not comply with the decision of his 
predecessor, and directed a new survey: Held, that 
the action of the surveyor general and the commis- 
sioner did not exhaust the authority of the land de- 
partment, but that the matter was still lawfully pend- 
ing therein, and the courts, therefore, had no authority 
to enjoin the obliteration of the old survey or the mak- 
ing of the new one.—CITY OF NEW ORLEANS VY. PAINE, 
U. 8. C.C. of App., 51 Fed. Rep. 833. 

89. QUIETING TITLE—Evidence.—In an action to quiet 
title, defendant alleged that on November 20, 1879, W 
was owner of the land, and on that day he received 
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from W «a conveyance thereof. Plaintiff's evidence 
showed thatin October, 1878, he recovered a judgment 
against W, and onthe execution thereof he purchased 
the land in October, 1880, receiving a sheriff’s deed in 
October, 1881. At the close of plaintiff's evidence the 
court granted a nonsuit: Held,that the nonsuit was er- 
roneous, as plaintiff's admission, by claiming under 
him, that W had been owner of the land as alleged in 
the answer, was not an admission that W’s conveyance 
to defendant antedated the sheriff’s sale.—BRUSIE V. 
GATES, Cal., 31 Pac. Rep. 111. 

90. RAILROAD COMPANIES—Commissioners.—Acts 20th 
Gen. Assem. ch. 133, provide that proceedings to en- 
force orders of the railroad commissioners shall be by 
an equitable action “inthe name of the State.” Acts 
22d Gen. Assem. ch. 28,§ 16;provide that, where any 
common carrier shall refuse to obey any such order, 
it shall be the duty of “said comissioners” to apply by 
petition tothe district or superior court; that when- 
ever any such petition “shall be filed or prosecuted by 
the said commissioners, or by their direction,” it shall 
be the duty of the attorney general to prosecute the 
same; and that “the commissioners and any other 
party or person interested” shall have the right of ap- 
peal: Held, that such petition must be in the name of 
of the State, rather than the names of thecommis- 
sioners.—SMITH V. CHICAGO, ETC. R. Co., Iowa, 58 N. W. 
Rep. 128. 

91. RAILROAD COMPANIES—Elevated Railroads.—The 
fact that property is used and occupied by the owner, 
instead of being offered for rent, does not affect the 
damages recoverable against an elevated railroad, 
built in front of the property, but the same may be for 
impairment either of the rental or usable value, at 
owner’s election.—WOOLSEY V. NEW YORK EL. R. Co., 
N. Y., 31 N. E. Rep. 891. 

92. RAILROAD COMPANIES — Intersection of Road, — 
The decision of the highest court in the State of New 
Jersey as to the right of one railroad company to cross 
the lands of another railroad company in the same 
State is conclusive, and cannot be reviewed by the 
United States circuit court in a suit between the same 
parties, involving the same subject-matter, though a 
federal question be involved.—PENNSYLVANIA R. Co. v. 
NATIONAL DOCKS & N. J. J. C. Ry. Co., U. 8. C. C. (N. J), 
51 Fed. Rep. 858. 

98. RAILROAD COMPANIES—Killing Stock.—An owner 
of stock can maintain an action. under the act of 1874 
(Gen, St. 1889, pars. 1251-1256), against a railroad com- 
pany for injuring his stock, only after a demand for 
payment for such injury has beén made upon some 
ticket agent, station agent, or upon some other agent 
of the railroad company having authority to collect 
or settle claims for such injuries.—StT. LouIs & 8. F. Ry. 
Co. Vv. KINMAN, Kan., 31 Pac. Rep. 126. 

94. RAILROAD COMPANIES— Killing Stock.—In an action 
for killing cattle by railroad company, where the en- 
gineer testified that he sounded the stock alarm, put 
onthe air brakes, and reversed his engine when he 
saw the cattle, it was prejudicial error to exclude the 
opinion of the engineer, and that of his fireman, to the 
effect that they did all they could to prevent hitting the 
cattle.—LITTLE ROCK & M. Ry. Co. V. SCHOECRAPFT, Ark., 
20 S. W. Rep. 272. 

9. RAILROAD COMPANIES—Municipal Aid Bonds.—The 
holders of county bonds issued under the charter of the 
Missouri & Mississippi Railroad Company (Acts Mo. 
1864, pp. 86, 88, § 13) are entitled, after exhausting the 
special tax of one-twentieth of l per cent. to resort 
to the general funds of the county, created by a levy 
of not less than one-half of 1 per cent.; that being 
the rate for county purposes at the time the bonds were 
issued.—UNITED STATES V. KNOX CouNTY, U. 8S. C.C. 
(Mo.), 51 Fed. Rep. 880. 

96. RAILROAD COMPANIES — Street Railroads— Fran- 
chise.—Act June 19, 1871 (Purd. Dig. 357; P. L. 1361), pro- 
viding that whenever the rights of one corporation are 
alleged to have been injured or interfered with by an- 
other, claiming to doa certain thing, the court shall 





examine whether such other corporation has in fact 
the right to do the thing complained of, and if not shall 
restrain the same, enables a street railway company 
to contest the interference of another in laying tracks 
along a street already occupied by its own tracks.— 
GERMANTOWN Pass. Ry. Co. v. CITIZENS’ Pass. Ry. Co., 
Pa., 24 Atl. Rep. 1103. 

97. RAILROAD COMPANIES—Taxation — Exemptions — 
Chapter 99, of the laws of 1883, known as the “Gross 
Earnings Law,” did not exempt from taxation prop- 
erty of a railroad company, not embraced in any land 
grant and not used for railroad purposes.—FaARGO & 8. 
W. R. Co. Vv. BREWER, N. Dak., 53 N. W. Rep. 117. 

98. RAILROAD COMPANIES—Train on Sunday. On the 
trial of an indictment, under section 4578 of the Code, 
against the officer of a railroad company having in 
charge the transportation department thereof, which 
alleges that a freight train was run on Sunday, and spec- 
ifies a particular day of a particular month ina given 
year, evidence is admissible that the train was run on 
a Sunday corresponding to any day of any month 
within two years preceding the finding of the bill of 
indictment; and proof of guilt on any Sunday to which 
the evidence applies will warrant a conviction, though 
there be no evidence touching the particular Sunday 
designated by the letter of the indictment.—JACKSON 
v. STATE, Ga., 15 8S. E. Rep. 905. 

99. REMOVAL OF CAUSES—Amount in Controversy.— 
The amount demanded in the complaint, in an action 
for damages caused by negligence, controls in deter- 
mining whether the matter in dispute exceeds the 
sum or valne of $2,000, exclusive of costs and interest, 
on application to remove the cause to the federal court 
on the grouud of diverse citizenship, although the 
value of the property destroyed by the negligence is 
alleged in the complaint to be greater than $2,000.— 
SMITH V. NORTHERN PAc. R. Co., N. Dak., 53 N. W. Rep. 
173. 

100. REPLEVIN—Bond.—The signing of a replevin 
bond, which provides for a return of the property 
siezed, or the payment of such sum as may “in this 
action, for any cause, be recovered against the defend- 
ant,’ isa sufficient entry of appearance to support a 
judgment.—CHEATHAM V. MORRISON, S. Car., 15S. E. Rep. 
924. 

101. SALE—Replevin.—Where a contract of condi- 
tional sale of a chattel provides that title shall remain 
in the vendor till the price is paid in full, and that on 
breach of condition he shall have the right to take the 
chattel and retain all payments made, neither the pur- 
chaser, nor one Claiming under him, {can assert, in re- 
plevin brought by the vendor after condition broken, 
that the forfeiture clause of the contract of sale is un- 
conscionable, and that, therefore, he has an equity in 
the chattel.—THIRLBY V. RAINBOW, Mich., 53 N. W. Rep. 
159. 

102. SALE UNDER EXECUTIONS—Priority.—The distri- 
bution of proceeds of sale under execution depends, 
not onfthe priority of the executions, or whether any 
execution is in fact issued under a particular judg- 
ment, but on the docketing of the judgments.—C. A. 
GAMBRILL MANUF’G CO. V. WILCOX, N. Car., 158. E. Rep. 
885. 

103, SERVICE.—Where arecturn on asummons shows 
that service was made by leaving a copy for the defend- 
ant, who being sick the officer “could not see her,” 
the service gave the court no jurisdiction; the only 
statutory provision for service by leaving a copy being 
where a party 1s “not found within the county of his 
residence.”—LEGRAND V. FAIRALL, Iowa, 53 N. W. Rep. 
116. 

104. SPECIFIC PERFORMANCE—Contract.—Specific per- 
formance of an illegal oral contract to convey land, 
when the proof of such contract is vague, uncertain and 
fragmentary, will not be enforced 20 years after the 
alleged date thereof, and when the relation of the 
parties and surrounding circumstances rebut the pre 
sumption of the existence of such contract.—MARR V, 
Suaw, U.S. C. C. (Minn.), 51 Fed. Rep. 860. 
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105. TAXATION—Exemption of Manufacturing Corpo- 
rations.—A corporation authorized by its charter, 
among other things, “to make purchases and sales of 
investments inthe securities of other companies,” is 
not “organized exclusively for manufacturing pur- 
poses,” and the fact that it has for several years been 
engaged exclusively in manufacturing does not bring 
it within the proviso of Act June 1, 1889, § 21, exempting 
from taxation the capital stock of corporations “‘organ- 
ized exclusively for manufacturing purposes.’”’—COoM- 
MONWEALTH V. WESTINGHOUSE ELECTRIC & MANUF’G. 
Co., Penn., 24 Atl. Rep. 1107. 

1066 TAXATION — Exemption of Manufacturing Com- 
panies —Under Act June 1, 1889, § 21, which exempts 
from taxation the capital stock of corporations “or- 
ganized exclusively for manufacturing purposes, and 
actually carrying on manufactures within the State,” 
the mere fact that such a corporation has invested a 
portion of its stock in property not used for manufact- 
uring does not render its entire capital stock subject 
to taxation; but an apportionment will be made, and 
somuch of it as is thus invested will be taxed, and so 
much as is factually invested in the manufacturing 
business will be exempt.—COMMONWEALTH V. WESTING- 
HOUSE AIR BRAKE CoO., Penn., 24 Atl. Rep. 1111. 

107. TAXATION—Inheritance Tax.—Capital stock of a 
limited partnership organized under the laws of Penn- 
sylvania, and whose business and property are within 
the State, is personal property situate within the State, 
and subject to collateral inheritance tax, though the 
person dying seised thereof, and who disposed of the 
same by will, isa non-resident partner; Act May 6, 
1887 (P. L. 79), providing that all estates situated within 
the State, Whether the person dying seised thereof be 
domicled within or out of the State, passing from any 
person who may die seised or possessed of such estates, 
either by will or under the intestate laws of the State, 
shall be subject to collateral inheritance tax.—IN RE 
SMALL’S ESTATE, Penn., 25 Atl. Rep. 23. 

108 TRADE-MARKS—Infringement.—Independently of 
any right of complainants to the exclusive use, as a 
trade-mark, of the name applied by them to their 
product, the sale by defendants of a deleterious sub- 
stance, represented by the latter to bein part or in 
whole the same substance in which complainants are 
dealing, and of which they are the sole producers, and 
which is admittedly of a beneficial character, will be 
restrained.—CITY OF CARLSBAD V. TIBBETTsS, U.S. C. C, 
(Minn.), 51 Fed. Rep. 852. 

109. TRUSTEES — Equity — Jurisdiction.—Trustees are 
not responsible for the acts of a deceased trustee, un- 
less they have expressly agreed to be responsible; and, 
if a bond for faithful performance is to be considered 
such an agreement, their liability must be fixed at 
least by suiton the bond, and not by suit on purely 
equitable grounds.—LAUREL COUNTY COURT V. TRUSTEES 
OF LAUREL COUNTY SEMINARY, Ky., 208. W. Rep. 258. 

110. TRUSTEE—Power to Sell.—Where a trustee, en- 
joined from selling the trust property, is afterwards 
made a party to a chancery cause involving such 
property, he thereby becomes powerless to sell with- 
out an order of the court, though the injunction has 
been dissolved.—MADDUX VY. TRIPLETT, Va., 15 8. E. 
Rep. 897. 

lll. VENDOR AND VENDEE—Incumbrances.—One who 
buys property under a deed covenanting against in- 
cumbrances, and gives a mortgage for the unpaid 
purchase money, is entitled to have a judgment against 
the seller, Which she pays, set off against a balance 
due on the mortgage.—STEPHENS V. WELDON, Penn., 25 
Atl. Rep. 28. 

112. WATERS — Appropriation — Injunction,—Where 
plaintiff constructs and maintains adam ina stream 
on public lands for the purpose of supplying a canal 
with water to be used for beneficial purposes, he ac- 
quires a possessory interest in the dam, the pond 
formed by it, and the land under the pond, and de- 
fendants were properly enjoined -from extending a 
eanal into the pond, even though their intention was 





to take only the surplus water after plaintiff’s canal 
had taken its supply.—NATOMA WATER & MIN. Co. y. 
HANCOCK, Cal., 31 Pac. Rep. 112. 

113. WATERS—Obstruction—Dams.—Permission given 
to repair adam ina navigable stream, in the absence 
of evidence to the contrary, will be construed as per- 
mission to repair and maintain such dam at its legal 
height, and will cast no liability on the one granting 
such permission, if the dam is illegally maintained.— 
ARPIN V. BOWMAN, Wis., 53 N. W. Rep. 151. 

114 WATERS—Repair of Ditches.—Under Elliott, Supp. 
§ 1193, which requires the county surveyor to keep the 
ditches in his county in repair, the surveyor is the 
judge of the means to be employed to accomplish the 
work, and landowners cannot escape liability on as- 
sessments because the -workmen employed were paid 
by the day, and no competition was invited.—Scorr y. 
STINGLEY, Ind., 31 N. E. Rep. 953. 

115. WILLS—Bequest.—A devise and bequest of all of 
testator’s property, subject to the payment of his 
debts, to his wife, ‘‘for her sole use and benefit during 
her natural life, to use, expend, sell, and convey as 
she may desire and think proper,’ vests the widow 
with an absolute power to dispose of the personal es- 
tate; and after her death no citation will issue direct- 
ing her executor to account tothe residuary legatee 
for such estate, where it appears that she has paid all 
of testator’s debts, and that she used and expended 
the balance during her life-time.—IN RE MERCUR’Ss Es- 
TATE, Penn., 24 Atl. Rep, 1094. 

116, WILLS—Construction.—A testator bequeathed to 
his wife his house and lot and personal property dur- 
ing her life, and after her death so much thereof as 
remained, to his son “in trust for his wife and their 
heirs.” The will further provided that, “if at any time 
it should be deemed advantageous to dispose of said 
house and lot, my executrix, [the widow], or, in the 
event of her death, the aforesaid trustee, is hereby 
authorized to selland dispose of the same, the pro 
ceeds to be re-invested on the same conditions: Held, 
thata mortgage of the lot for improvements thereon 
executed by the Widow in her own right, and by the 
trustee, as such, though not a literal compliance with 
the will, was authorized, and binding on the remain- 
der-men.—MCCREARY V. BOMBERGER, Penn., 24 Atl. 
Rep. 1066. 

117. WILL—Devise.—A will provided that the income 
of the estate should be annually distributed between 
testator’s five living children and the living issue of 
two deceased children, in equal parts, per stirpes, and 
that on the death of the last surviving child the prin- 
cipal should be equally distributed, per stirpes, among 
allthe issue then living: Held, that the living issue 
of the deceased children take the same estate in the 
income as the living children,—a life estate, with re- 
mainder over to their living issue, if any, and, in de- 
fault of such issue, then over to surviving distributees, 
per stirpes,—and that consequently, on the death of the 
issue of one of such deceased children, her share of 
the ineome is payable to her surviving issue, and 
not to her administrator.—IN RE ROWLAND’S ESTATE, 
Pa,, 24 Atl. Rep. 1091. 

118. WILL—Dower—Devise.—Whether a widow, who 
remains in her possession of land devised to her by 
will, but declines to signify an election, should be re- 
garded as having in fact made such election, is a ques- 
tion for the jury; and, until determined, the legal 
question as to whether such conduct is operative as an 
estoppel cannot properly be considered.—ZIMMERMAN 
Vv. LEBO, Penn., 24 Atl. Rep. 1082. 

119. WILLS—Testamentary Capacity.—On the question 
of whether testator was able to comprehend his 
children as natural objects of his bounty, or labored 
under the delusion that he never had procreative 
powers, and therefore was childless, the test of testa- 
mentary capacity is his ability to exercise reason and 
reach a rational conclusion, however erroneous, 
with reference to them.—SMITH y. SMITH, N. J., 25 Atl. 
Rep. 11. 
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